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PUBLISHED UNDER AUTHORITY OF IOWA CODE SECTIONS 2B.5 AND 17A.6

PREFACE

The lowa Administrative Bulletin is published biweekly in pamphlet form pursuant to lowa Code chapters 2B and 17A and
contains Notices of Intended Action on rules, Filed and Filed Emergency rules by state agencies.

It also contains Proclamations and Executive Orders of the Governor which are generd and permanent in nature; Economic
Impact Statements to proposed rules and filed emergency rules; Objections filed by Administrative Rules Review Committee,
Governor or the Attorney General; and Delay by the Committee of the effective date of filed rules; Regulatory Flexibility Analy-
ses and Agenda for monthly Administrative Rules Review Committee meetings. Other “materials deemed fitting and proper
by the Administrative Rules Review Committee” include summaries of Public Hearings, Attorney General Opinions and Su-
preme Court Decisions.

The Bulletin may also contain Public Funds Interest Rates [12C.6]; Workers' Compensation Rate Filings [515A.6(7)];
Usury [535.2(3)“a’]; Agricultural Credit Corporation Maximum Loan Rates [535.12]; and Regiona Banking—Notice of Ap-
plication and Hearing [524.1905(2)].

PLEASE NOTE: Italicsindicate new material added to existing rules; strike through-letters indicate deleted material.

Subscriptionsand Distribution ............... .. ... ... Telephone: (515)281-3568
Fax: (515)281-8027
KATHLEEN K. BATES, Administrative Code Editor Telephone: (515)281-3355
STEPHANIE A. HOFF, Assistant Editor (515)281-8157
Fax: (515)281-4424

SUBSCRIPTION INFORMATION

lowa Administrative Bulletin

The lowa Administrative Bulletin is sold as a separate publication and may be purchased by subscription or single copy.
All subscriptions will expire on June 30 of each year. Subscriptions must be paid in advance and are prorated quarterly.

July 1, 2003, to June 30, 2004 $300
October 1, 2003, to June 30, 2004 $225
January 1, 2004, to June 30, 2004 $150
April 1, 2004, to June 30, 2004 $75

Single copies may be purchased for $22.
lowa Administrative Code

The lowa Administrative Code and Supplements are sold in complete sets by subscription. Supplement (replacement pages)
subscriptions must be for the complete year and will expire on June 30 of each year.
Prices for the lowa Administrative Code and its Supplements are as follows:

lowa Administrative Code - $1,350
(Price includes complete set of rules and index, plus a one-year subscription to the Code Supplement and the lowa Adminis-
trative Bulletin. Additional or replacement binders may be purchased for $14.)

lowa Administrative Code Supplement - $475

(Subscription expires June 30, 2004)
All checks should be made payable to the Treasurer, State of lowa. Send all inquiries and subscription orders to:

Attn: Stephanie Cox

L egislative Services Agency
Capitol Building
DesMoines, | A 50319
Telephone: (515)281-3568
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Schedule for Rule Making

2004
FIRST
HEARING POSSIBLE FIRST POSSIBLE
NOTICE NOTICE OR ADOPTION ADOPTED ADOPTED POSSIBLE  EXPIRATION
SUBMISSION PUB. COMMENTS DATE FILING PUB. EFFECTIVE  OF NOTICE
DEADLINE DATE 20 DAYS 35 DAYS DEADLINE DATE DATE 180 DAY'S
Jan.2 04 Jan.21 '04 Feb.10 '04 Feb.25 '04 Feb.27 '04 Mar.17 04 Apr.21 '04 July19 04
Jan. 16 Feb. 4 Feb. 24 Mar. 10 Mar. 12 Mar. 31 May 5 Aug. 2
Jan. 30 Feb. 18 Mar. 9 Mar. 24 Mar. 26 Apr. 14 May 19 Aug. 16
Feb. 13 Mar. 3 Mar. 23 Apr. 7 Apr. 9 Apr. 28 June 2 Aug. 30
Feb. 27 Mar. 17 Apr. 6 Apr. 21 Apr. 23 May 12 June 16 Sept. 13
Mar. 12 Mar. 31 Apr. 20 May 5 May 7 May 26 June 30 Sept. 27
Mar. 26 Apr. 14 May 4 May 19 May 21 June 9 July 14 Oct. 11
Apr. 9 Apr. 28 May 18 June 2 June 4 June 23 July 28 Oct. 25
Apr. 23 May 12 June 1 June 16 June 18 July 7 Aug. 11 Nov. 8
May 7 May 26 June 15 June 30 July 2 July 21 Aug. 25 Nov. 22
May 21 June 9 June 29 July 14 July 16 Aug. 4 Sept. 8 Dec. 6
June 4 June 23 July 13 July 28 July 30 Aug. 18 Sept. 22 Dec. 20
June 18 Jduly 7 July 27 Aug. 11 Aug. 13 Sept. 1 Oct. 6 Jan.3 '05
July 2 July 21 Aug. 10 Aug. 25 Aug. 27 Sept. 15 Oct. 20 Jan. 17 05
July 16 Aug. 4 Aug. 24 Sept. 8 Sept. 10 Sept. 29 Nov. 3 Jan. 31 '05
July 30 Aug. 18 Sept. 7 Sept. 22 Sept. 24 Oct. 13 Nov. 17 Feb. 14 '05
Aug. 13 Sept. 1 Sept. 21 Oct. 6 Oct. 8 Oct. 27 Dec. 1 Feb. 28 '05
Aug. 27 Sept. 15 Oct. 5 Oct. 20 Oct. 22 Nov. 10 Dec. 15 Mar. 14 '05
Sept. 10 Sept. 29 Oct. 19 Nov. 3 Nov. 5 Nov. 24 Dec. 29 Mar. 28 '05
Sept. 24 Oct. 13 Nov. 2 Nov. 17 ***Nov. 17*** Dec. 8 Jan.12 '05 Apr.11 '05
Oct. 8 Oct. 27 Nov. 16 Dec. 1 Dec. 3 Dec. 22 Jan.26 '05 Apr.25 '05
Oct. 22 Nov. 10 Nov. 30 Dec. 15 ***Dec. 15*** Jan.5 '05 Feb.9 '05 May9 '05
Nov. 5 Nov. 24 Dec. 14 Dec. 29 Dec. 31 Jan.19 '05 Feb.23 '05 May23 '05
***Nov. 17*** Dec. 8 Dec. 28 Jan.12 '05 Jan.14 '05 Feb.2 '05 Ma.9 '05 June6 05
Dec. 3 Dec. 22 Jan.11 '05 Jan.26 '05 Jan.28 '05 Feb.16 '05 Mar.23 '05 June20 ’'05
***Dec. 15*** Jan.5 '05 Jan.25 '05 Feb.9 '05 Feb.11 '05 Mar.2 '05 Apr.6 '05 Juy4 '05
Dec. 31 Jan.19 '05 Feb.8 '05 Feb.23 '05 Feb.25 '05 Mar.16 '05 Apr.20 '05 July18 '05

PRINTING SCHEDULE FOR |AB

ISSUE NUMBER SUBMISSION DEADLINE ISSUE DATE
24 Friday, May 7, 2004 May 26, 2004
25 Friday, May 21, 2004 June 9, 2004
26 Friday, June 4, 2004 June 23, 2004
PLEASE NOTE:

Rules will not be accepted after 12 o’ clock noon on the Friday filing deadline days unless prior approval has been received
from the Administrative Rules Coordinator’s office.
If the filing deadline falls on alega holiday, submissions made on the following Monday will be accepted.

***Note change of filing deadline***
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PUBLICATION PROCEDURES

TO: Administrative Rules Coordinators and Text Processors of State Agencies
FROM: Kathleen K. Bates, lowa Administrative Code Editor

SUBJECT: Publication of Rulesin lowa Administrative Bulletin

The Administrative Code Division uses QuickSilver XML Publisher, version 1.5.3, to publish the
lowa Administrative Bulletin and can import documents directly from most other word processing sys-
tems, including Microsoft Word, Word for Windows (Word 7 or earlier), and WordPerfect.

1. Tofacilitate the publication of rule-making documents, we request that you send your docu-
ment(s) as an attachment(s) to an E-mail message, addressed to both of the following:

bruce.carr @l egis.state.ia.us and
kathleen.bates@l egis.state.ia.us

2. Alternatively, you may send a PC-compatible diskette of the rule making. Please indicate on
each diskette the following information: agency name, file name, format used for exporting, and chapter(s)
amended. Diskettes may be delivered to the Administrative Code Division, Third Floor West, Ola Babcock
Miller Building, or included with the documents submitted to the Governor’s Administrative Rules
Coordinator.

Please note that changes made prior to publication of the rule-making documents are reflected on the
hard copy returned to agencies, but not on the diskettes; diskettes are returned unchanged.

Your cooperation helps us print the Bulletin more quickly and cost-effectively than was previoudy
possible and is greatly appreciated.

IOWA ADMINISTRATIVE RULES and IOWA COURT RULES on CD-ROM
2003 WINTER EDITION

Containing:  lowa Administrative Code (updated through December 2003)
lowa Administrative Bulletins (July 2003 through December 2003)
lowa Court Rules (updated through December 2003)

For free brochures and order forms contact:

L egidative Services Agency

Attn: Ms. Stephanie Cox

State Capitol

Des Moines, lowa 50319

Telephone: (515)281-3566 Fax: (515)281-8027
Ishinfo@staff.legis.state.ia.us
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The Administrative Rules Review Committee will hold its regular, statutory meeting on Tuesday, May 11, 2004, &t 9 am. in
Room 116, State Capitol, Des Maines, lowa. The following rules will be reviewed:

ADMINISTRATIVE SERVICES DEPARTMENT[11]

Sick leave and vacation incentive program—fiscal year 2005, 60.1(6), Filed Emergency ARC3307B .................... 4/28/04
Purchasing standards for service contracts—applicability, 106.1 to 106.3, 106.5, 106.15(2), Notice ARC3303B ........... 4/28/04
Disposal of state personal property, adopt ch 111, Notice ARC 3315B ... ... i e 4/28/04

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT([21]
Animal exhibition requirements, 64.34(2)"a,” 64.34(4)“b,” 64.34(10), 64.35(1),
64.35(2), 64.35(6), Filed ARC 3278B . . ... ...ttt e 4/14/04

COLLEGE STUDENT AID COMMISSION[283]
EDUCATION DEPARTMENT[281]“umbrella’

lowa tuition grants—student eligibility; priority for grant awards, 12.1, Notice ARC3323B ............ .. ..., 4/28/04

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]
lowa community development block grant program—application procedures,

23.6(2)"c,” 23.6(3), 23.6(4), Filed ARC 3285B .. ...t 4/14/04
Loan and credit guarantee program, adopt ch 69, Filed ARC 3284B .. ... ... ... .. . i 4/14/04

EDUCATIONAL EXAMINERS BOARD[282]
EDUCATION DEPARTMENT[281]“umbrella’

Criteria of professional practices; criteria of competent performance;
code of professional conduct and ethics, rescind chs 12, 13;

adopt ch 25, Notice ARC 3089B Terminated, also Notice ARC33L1B ... ... ... . i 4/28/04
ClassElicense, 14.131, NOUCE ARC 33L3B .. ...ttt ittt ettt e ettt e e e e e e e e e e 4/28/04
Fees for practitioner licenses and authorizations, 14.121, 17.7(3), 19.5(2),

212,215, Filed ARC 3310B . . ...ttt ettt e e e e e e e 4/28/04
Code of rights and responsibilities, adopt ch 26, Amended Notice ARC 3312B ........ ...ttt 4/28/04

ELDER AFFAIRSDEPARTMENT([321]
Waivers, commission of elder affairs; senior living coordinating unit; petitions for rule making;

declaratory orders, 1.2(1)“f,” 1.2(3),chs 3,11,16t018, Filed ARC3300B ... ... ...t 4/14/04
Adult day services programs, chs22toch 24, Filed ARC 3288B ... .......iit ittt et e 4/14/04
Assisted living programs, ch 25, Filed ARC 3290B .. ... ...ttt e e 4/14/04

Monitoring, civil penalties, complaints and investigation for adult day services

and assisted living programs; fees for adult day services and assisted living programs,

elder group homes, chs 26, 27,29, Filed ARC 3301B .. ... .ttt e e 4/14/04
Elder group homes, ch 29, Notice ARC 3302B ... ...ttt e e e e e 4/14/04

ENVIRONMENTAL PROTECTION COMM I SSION[567]
NATURAL RESOURCES DEPARTMENT[561]“umbrella’

Water quality standards, 61.2(5), 61.2(5)“a,” 61.3(5), Filed ARC 3281B ........ ..ottt 4/14/04
Water quality standards, 61.3(1)“b”(4) to (11), 61.3(3)*b,” 61.3(3)“b"(6)“1" to “5,”

61.3(3) tables 1, 2, and 3a, 61.3(5), 61.3(6), Notice ARC 3282B ...... .. ..\ttt 4/14/04
Manure applicator certification—fees, terminology updated, 65.1, 65.19,

Notice ARC 2924B Terminated ARC 3279B .. ... ...ttt ittt e ettt e et 4/14/04
lowa land recycling program and response action standards, 137.2, 137.3(2)"c” (1), 137.5, 137.6(6),

137.6(8)“c,” 137.8(3), 137.8(3)"l,” 137.8(6), 137.9(9), 137.10(7) to 137.10(9), Notice ARC3283B .................. 4/14/04

HUMAN SERVICES DEPARTMENT/[441]
HCBS waivers for persons with mental retardation—day habilitation services,

77.37(27), 78.41(14), 79.1(2), 83.61(1)"l,” 83.66, Notice ARC 3327B ... ...ttt 4/28/04
Suspension or reinstatement of support obligation—department assistance, 99.62(2), 99.83(6)“b,”

99.101, 99.102, 99.103(1), 99.103(3), 99.104(2), 99.104(3)"b” and “c,” 99.105(1), 99.105(2),

99.106, 99.107, 99.107(2), 99.107(4), 99.108(1), 99.108(2), 99.109, Notice ARC3328B ............ciiiiernn.. 4/28/04
Provider registration—category C child development homes, 110.10(2), Notice ARC3329B ............ccvviiernnnnnn. 4/28/04
Licensing and regulation of child foster care facilities, 112.2, 112.3(2), 112.3(4)"a’ and “b,”

112.3(6), 112.4(3), 112.4(5), 112.4(6), 112.5(1), 112.5(1)“e,” 112.6(1), Filed ARC3325B .............c.ovivevnn.. 4/28/04

Foster care services—Ilocal transition committees, 202.1, 202.2(5), 202.6(2), 202.6(4), 202.6(5),
202.7, 202.8(1), 202.8(2), 202.13(3), 202.15(4), 202.15(6), 202.16(1)“f,” 202.17, 202.17(1),
202.17()"a" and “c” to“e,” 202.17(2), 202.18, Filed ARC 3326B . ... ... ..ot 4/28/04
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INSURANCE DIVISION[19]1]
COMMERCE DEPARTMENT[181]*umbrelia’

Diminished value, rescind subrule 15.43(10), Filed Emergency ARC 3306B . ......... ..ttt 4/28/04
Suspension of the small employer health reinsurance program, 71.25, Filed ARC3324B . ... ... ... ... ... .. i, 4/28/04

IOWA FINANCE AUTHORITY[265]
ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF{261]*umbrella’

Title guaranty division, 9.1109.19, Notice ARC 3322 ... . ... i it e e 4/28/04

IOWA PUBLIC EMPLOYEES RETIREMENT SYSTEM[495]
Employers; employees; covered wages, rescind 581—21.2 to 21.7, adopt 495—chs 4 to 6,
NOLCE ARC 3205 . ..ttt et e e e e e e 4/14/04

LANDSCAPE ARCHITECTURAL EXAMINING BOARDI[193D]
Professional Licensing and Regulation Division[193]
COMMERCE DEPARTMENT([181]"“umbrella’

Feeschedule, 2.10, Filed ARC 3276B .. ... . ... i 4/14/04

LAW ENFORCEMENT ACADEMY[501]
Reserve officer persona standards, ch 10 title, ch 10 div I, 10.1 to 10.10,
ch10div 11, 10.100t0 10.105, Filed ARC 3314B . ... .. ittt e e e 4/28/04

MEDICAL EXAMINERS BOARD[653]
PUBLIC HEALTH DEPARTMENT[641]“umbrella’

Fees, 8.2(2)“e” 8.4(6), 8.7,8.12, 8.13, 12.25(1), Notice ARC 3290B .. ...ttt 4/14/04
Pharmaci st-interns—administration of influenza and pneumococcal vaccines to adults, 13.3(1)"c,”
NOUCE ARC B280B ...ttt ittt ettt e et e e e e e 4/14/04

PAROL E BOARD[205]
CORRECTIONS DEPARTMENT[201]“umbrella’

Organization; adminstrative procedures; public communications and records;
victim notification; parole and work release considerations; parole and
work release supervision; parole revocation; parole discharge; executive
clemency; appeals; waivers, chs 1t0 8, 10, 11, 13t0 16, Natice ARC3321B ........ ... it 4/28/04

PETROLEUM UST FUND BOARD, IOWA COMPREHENSIVE[591]
Potential conflicts of interest; UST fund board authority to transfer liahilities to athird party
(loss portfolio transfers), 1.5, adopt ch 9, Notice ARC 3308B ... ...ttt et 4/28/04

PROFESSIONAL LICENSURE DIVISION[645]
PUBLIC HEALTH DEPARTMENT[641]* umbrella’

Chiropractic examiners, 40.4(2), 40.4(3), 40.6(3), 40.6(4), 41.2(1)“d” to *h,”
41.6(2)*f" and “g,” 41.8, 41.11 to 41.13, ch 45, 46.1(6) to 46.1(10),

Filed ARC 3280 . ... . i 4/14/04
Nursing home administrator examiners, 140.4(2), 140.4(3), 140.6(3), 140.6(4),

Ch 144, Fled ARC 3304 ... ..ot e e 4/28/04
Optometry examiners, 179.4(2), 179.4(3), 179.6(3), 179.6(4), 180.2(1)“d,”

180.5, 180.8 to 180.10, ch 183, 184.1(5) t0 184.1(9), Filed ARC 3309B . .. ... .. ittt e 4/28/04
Athletic training examiners, 351.9, 351.11 to 351.14, 354.1(5), 354.1(7) to 354.1(9),

NOLCE ARC 3275 ... ittt ettt e e e e 4/14/04

PUBLIC SAFETY DEPARTMENT/[661]
Fire safety—adult day services programs,

5.5(2)“c” to “f,” 5,500, 5,510, Filed ARC 3293 .. ... ..ttt 4/14/04
Fire safety—assisted living facilities, 5.626, Filed ARC 3292B ... ... ... . it e 4/14/04
Fire safety standards for residential care facilities,

5.950, Filed Emergency After Notice ARC 3201B ... .. . it e 4/14/04
Hospitals and health care facilities—compliance with building code

and fire safety standards, 16.130(15), Filed ARC 3320B ... ... ...ttt e e i 4/28/04
Fire fighter certification, ch 54 title, 54.1 to 54.4, 54.201 t0 54.204, Notice ARC 32%4B ....... ... ... .. iiiiiiii... 4/14/04

REAL ESTATE COMMISSION[193E]

Professional Licensing and Regulation Division[193]
COMMERCE DEPARTMENT[181]“umbrella’

Trust accounts and closings, 13.1(3), 13.1(7), 13.1(11), Natice ARC 3277B . ... ...t e 4/14/04
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REVENUE DEPARTMENT[701]
Department organization; definition of “livestock” to include whitetail deer and mule deer;

exemption for fees charged by financial institutions to a noncustomer; exemption for

transfer of vehicle subject to registration from one corporation to another; inheritance tax,

5.13(2)“bb,” 5.14(6)"ii” to “kk,” 6.1(1), 6.1(3), 8.2(2), 8.4(2), 17.9(1), 26.8(4)"p,”

34.5(9), 86.1, 86.2(2)“d,” 86.5(7)“d,” Filed ARC 3298B ... ... ...\ttt 4/14/04
New school infrastructure local option sales and services tax—effective on or after

April 1, 2003, through fiscal years ending December 31, 2022, ch 108 preamble,

adopt ch 109, Filed ARC 3207B ... ...ttt e e e e e e 4/14/04

TRANSPORTATION DEPARTMENT[761]
School transportation services provided by regional transit systems,
911.1(2), 911.5, 911.6(1), 911.6(6), 911.8(1), Notice ARC 3305B ... .. ....'uree e 4/28/04

UTILITIESDIVISION[199]
COMMERCE DEPARTMENT[181]*umbrella’

Capital infrastructure investments and cost of capital changes,

746)°9,” 7.11(2), Fled ARC 33L7B . ...ttt e e e e e 4/28/04
Second payment agreements, 19.4(10)“c,” 20.4(11)“c,” Notice ARC 2724B Terminated ARC3318B .................. 4/28/04
Temperature trigger for cold weather protections, 19.4(15)“h” (5),

19.4(15)“i,” 20.4(15)“h"(6), 20.4(15)“i,” Notice ARC 2725B Terminated ARC 3316B ................. ...t 4/28/04
Small volume gas transportation service, 19.13(4)“¢e” and “f,”

19.24(5)“d,” Eiled ARC 3310B .. ...ttt 4/28/04
Intrastate access service charges, 22.14(2)“d,” Filed ARC 3296B . ... ... ..ttt e 4/14/04

WORKERS COMPENSATION DIVISION[876]
WORKFORCE DEVELOPMENT DEPARTMENT[871]* umbrella’

Electronic data interchange—required reports, 11.7, Notice ARC 3287B ... ... .ottt e 4/14/04

ADMINISTRATIVE RULESREVIEW COMMITTEE MEMBERS

Regular statutory meetings are held the second Tuesday of each month at the seat of government as provided in lowa Code section 17A.8. A special meeting may
be called by the Chair at any place in the state and at any time.
EDITOR’SNOTE: Terms ending April 30, 2007.

Senator Michael Connolly Representative Danny Carroll

3458 Daniels Street 244 400th Avenue

Dubuque, lowa 52002 Grinnell, lowa 50112

Senator John P. Kibbie Representative George Eichhorn
P.O. Box 190 3533 Fenton Avenue

Emmetsburg, lowa 50536 Stratford, lowa 50249

Senator Mary Lundby Representative MarcellaR. Frevert
P.O. Box 648 PO. Box 324

Marion, lowa 52302-0648 Emmetsburg, |owa 50536

Senator Paul McKinley Representative David Heaton
Route 5, Box 101H 510 East Washington

Chariton, lowa 50049 Mt. Pleasant, lowa 52641

Senator Donald Redfern Representative Geri Huser

415 Clay Street 213 Seventh Street NW

Cedar Fdls, lowa 50613 Altoona, lowa 50009

Joseph A. Royce Brian Gentry

Legal Counsdl Administrative Rules Coordinator
Capitol, Room 116A Governor’s Ex Officio Representative
Des Moines, lowa 50319 Capitol, Room 11

Telephone (515)281-3084 Des Moines, lowa 50319

Fax (515)281-5995
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PUBLIC HEARINGS

1729

To All Agencies:

The Administrative Rules Review Committee voted to request that Agencies comply with lowa Code section 17A.4(1)“b” by
allowing the opportunity for oral presentation (hearing) to be held at least twenty days after publication of Noticein the lowa
Administrative Bulletin.

AGENCY HEARING LOCATION DATE AND TIME OF HEARING

ADMINISTRATIVE SERVICES DEPARTMENT[11]

Disposal of state personal property, Conference Room 04, Level A-South  May 18, 2004
adopt ch 111 Hoover State Office Bldg. 11am.
IAB 4/28/04 ARC 3315B Des Moines, lowa
EDUCATIONAL EXAMINERS BOARDI[282]
Code of professional Room 3 North, Third Floor May 18, 2004
conduct and ethics, Grimes State Office Bldg. 3 p.m.
rescind chs 12, 13; adopt ch 25 Des Moines, lowa
IAB 4/28/04 ARC 3311B
ClassE license, Room 3 North, Third Floor May 18, 2004
14.131 Grimes State Office Bldg. 1p.m.
IAB 4/28/04 ARC 3313B Des Moines, lowa
EDUCATION DEPARTMENT([281]
Vocational rehabilitation services Second Floor April 29, 2004
division, 5.3(1), 5.16, ch 56 Grimes State Office Bldg. 3 p.m.
IAB 3/31/04 ARC 3264B Des Moines, lowa
(ICN Network)
West High School April 29, 2004
425 E. Ridgeway Ave. 3 p.m.
Waterloo, lowa
Revere Room, Grant Wood AEA April 29, 2004
4401 Sixth St. SW 3 p.m.
Cedar Rapids, lowa
Louisa Room, Mississippi Bend AEA  April 29, 2004
729 21t St. 3p.m.
Bettendorf, lowa
Room 209A, Western Hills AEA April 29, 2004
1520 Morningside Ave. 3 p.m.
Sioux City, lowa
Loess HillsAEA April 29, 2004
24997 Hwy 92 3p.m.
Council Bluffs, lowa
Room 2, Keystone AEA April 29, 2004
2310 Chaney Rd. 3 p.m.

Dubuque, lowa
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ELDER AFFAIRS DEPARTMENT[321]

Elder group homes,
ch 29
IAB 4/14/04 ARC 3302B
(ICN Network)

Public Library
300 S. Fillmore St.
Osceola, lowa

Room 105

Clinton Community College - 1
1000 Lincoln Blvd.

Clinton, lowa

Sixth Floor NW
Lucas State Office Bldg.
Des Moines, lowa

Room 3 West -19C

Veterans Administration Medical Ctr.

601 Highway 6
lowa City, lowa
NIACC

500 College Dr.
Mason City

AEA 4, North entrance
1382 Fourth Ave. NE
Sioux Center, lowa

ENVIRONMENTAL PROTECTION COMMISSION[567]

Terms used in determination of PSD
permit review, 20.2, 22.4(1),
22.5(1), 22.100, 22.120
IAB 4/14/04 ARC 3280B
(See also ARC 3155B, |AB 2/4/04)

Surface water quality criteria,
61.3
IAB 4/14/04 ARC 3282B

lowa land recycling program and
response action standards,
amendments to ch 137
IAB 4/14/04 ARC 3283B

Rooms A and B

lowa Bldg.

Kirkwood Community College
6301 Kirkwood Blvd. SW
Cedar Rapids, lowa

City Hall Meeting Room
400 Claiborne Dr.
Decorah, lowa

Opera House
207 N. Main St.
Elkader, lowa

Meeting Room A
Public Library

123 S. Linn St. (temporary entrancein

pedestrian mall)
lowa City, lowa

Fifth Floor Conference Rooms
Wallace State Office Bldg.
Des Moines, lowa

Conference Room 5W
Wallace State Office Bldg.
Des Moines, lowa

May 5, 2004
9am.

May 5, 2004
9am.

May 5, 2004
9am.

May 5, 2004
9am.

May 5, 2004
9am.

May 5, 2004
9am.

June 2, 2004
1to3p.m.

May 4, 2004
7 p.m.

May 5, 2004
7 p.m.

May 11, 2004
1p.m.

May 14, 2004
1p.m.

May 5, 2004
1:30 p.m.
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IOWA PUBLIC EMPLOYEES RETIREMENT SYSTEM[495]

Employers; employees; covered wages, 7401 Register Dr.
adopt 495—chs 4 to 6; Des Maines, lowa
rescind 581—21.2 to 21.7
IAB 4/14/04 ARC 3295B

MEDICAL EXAMINERS BOARDI653]

Fees, Suite C
8.2, 8.4(6), 8.7,8.12,8.13, 12.25(1) 400 SW Eighth St.
IAB 4/14/04 ARC 3290B Des Moines, lowa

Written protocol for pharmacist’s SuiteC
delegation of administration of 400 SW Eighth St.
vaccines, 13.3(1) Des Maines, lowa
IAB 4/14/04 ARC 3289B

PAROLE BOARD[205]

General, Holmes Murphy Bldg.
chs1to 16 420 Watson Powell Jr. Way
IAB 4/28/04 ARC 3321B Des Moines, lowa

PROFESSIONAL LICENSURE DIVISION[645]

Athletic training examiners,
351.9, 351.11 to 351.14, 354.1
IAB 4/14/04 ARC 3275B

Fifth Floor Board Conference Room
Lucas State Office Bldg.
Des Moines, lowa

PUBLIC SAFETY DEPARTMENT([661]

Fire fighter certification, Fire Service Training Bureau
54.1t0 54.204 3100 Fire Service Rd.
IAB 4/14/04 ARC 3294B Ames, lowa

REAL ESTATE COMMISSION[193E]

Trust accounts and closings, Second Floor Conference Room
131 1920 SE Hulsizer
IAB 4/14/04 ARC 3277B Ankeny, lowa

TRANSPORTATION DEPARTMENT([761]

School transportation services provided Modal Division Conference Room
by regional transit systems, 800 Lincoln Way
amendments to ch 911 Ames, lowa
IAB 4/28/04 ARC 3305B

May 4, 2004
9am.

May 4, 2004
2p.m.

May 4, 2004
1p.m.

May 18, 2004
10am.

May 4, 2004
9to10am.

June 3, 2004
9:30 am.

May 4, 2004
10am.

May 20, 2004
10am.
(If requested)
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Due to reorganization of state government by 1986 lowa Acts, chapter 1245, it was necessary to revise the agency
identification numbering system, i.e., the bracketed number following the agency name.

“Umbrella’ agencies and elected officials are set out below at the |eft-hand margin in CAPITAL letters.

Divisions (boards, commissions, €tc.) are indented and set out in lowercase type under their statutory “umbrellas.”

Other autonomous agencies which were not included in the original reorganization legislation as “umbrella” agen-
cies are included alphabetically in small capitals at the left-hand margin, e.g., BEEF INDUSTRY COUNCIL, IOWA[101].

The following list will be updated as changes occur:

ADMINISTRATIVE SERVICES DEPARTMENT/[11]

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT[21]
Agricultural Development Authority[25]
Soil Conservation Division[27]

ATTORNEY GENERAL[61]

AUDITOR OF STATE[8]]

BEEF INDUSTRY COUNCIL, [OWA[101]

BLIND, DEPARTMENT FOR THE[111]

CAPITAL INVESTMENT BOARD, IOWA[123]

CITIZENS' AIDE[141]

CIVIL RIGHTS COMMISSION[161]

COMMERCE DEPARTMENT][181]

Alcoholic Beverages Division[185]

Banking Division[187]

Credit Union Division[189]

Insurance Division[191]

Professional Licensing and Regulation Division[193]
Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission[193E]

Real Estate Appraiser Examining Board[193F]

Savings and Loan Division[197]

Utilities Division[199]

CORRECTIONS DEPARTMENT([201]

Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT[221]

Arts Division[222]

Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

City Development Board[263]

Grow lowa Values Board[264]

lowa Finance Authority[265]

EDUCATION DEPARTMENT[281]

Educational Examiners Board[282]

College Student Aid Commission[283]

Higher Education Loan Authority[284]

lowa Advance Funding Authority[285]

Libraries and Information Services Division[286]

Public Broadcasting Division[288]

School Budget Review Committee] 289]

EGG COUNCIL, IOWA[301]

ELDER AFFAIRS DEPARTMENT[321]
EMPOWERMENT BOARD, |OWA[349]

ETHICS AND CAMPAIGN DISCLOSURE BOARD, |OWA[351]
EXECUTIVE COUNCIL[361]

FAIR BOARD[371]

GENERAL SERVICES DEPARTMENT[401]
HUMAN INVESTMENT COUNCIL[417]

HUMAN RIGHTS DEPARTMENT/[421]

Community Action Agencies Division[427]

Criminal and Juvenile Justice Planning Division[428]

Deaf Services Division[429]

Persons With Disabilities Division[431]

Latino Affairs Division[433]

Status of African-Americans, Division on the[434]

Status of Women Division[435]



IAB 4/28/04 AGENCY IDENTIFICATION NUMBERS 1733

HUMAN SERVICES DEPARTMENT[441]
INFORMATION TECHNOLOGY DEPARTMENT[471]
INSPECTIONS AND APPEALS DEPARTMENT[481]
Employment Appea Board[486]
Foster Care Review Board[489]
Racing and Gaming Commission[491]
State Public Defender[493]
IOWA PUBLIC EMPLOYEES RETIREMENT SY STEM[495]
LAW ENFORCEMENT ACADEMY[501]
LIVESTOCK HEALTH ADVISORY COUNCIL[52]]
LOTTERY AUTHORITY, IOWA[531]
MANAGEMENT DEPARTMENT([541]
Appea Board, State[543]
City Finance Committeg[545]
County Finance Committeg[547]
NARCOTICS ENFORCEMENT ADVISORY COUNCIL[551]
VOLUNTEER SERVICE, IOWA COMMISSION ON[555]
NATURAL RESOURCES DEPARTMENT[561]
Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]
Preserves, State Advisory Board for[575]
PERSONNEL DEPARTMENT[581]
PETROLEUM UNDERGROUND STORAGE TANK FUND
BOARD, IOWA COMPREHENSIVE[591]
PREVENTION OF DISABILITIES POLICY COUNCIL[597]
PUBLIC DEFENSE DEPARTMENT([601]
Homeland Security and Emergency Management Division[605]
Military Division[611]
PUBLIC EMPLOYMENT RELATIONS BOARDI[621]
PUBLIC HEALTH DEPARTMENT([641]
Substance Abuse Commission[643]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]
Pharmacy Examiners Board[657]
PUBLIC SAFETY DEPARTMENT[661]
RECORDS COMM ISSION[671]
REGENTS BOARD[681]
Archaeol ogist[685]
REVENUE DEPARTMENT][701]
SECRETARY OF STATE[721]
SEED CAPITAL CORPORATION, IOWA[727]
SHEEP AND WOOL PROMOTION BOARD, IOWA[741]
TELECOMMUNICATIONS AND TECHNOLOGY COMMISSION, |OWA[751]
TRANSPORTATION DEPARTMENT[761]
Railway Finance Authority[765]
TREASURER OF STATE[781]
TURKEY MARKETING COUNCIL, IOWA[787]
UNIFORM STATE LAWS COMMISSION[791]
VETERANS AFFAIRS COMMISSION[801]
VETERINARY MEDICINE BOARD[811]
VOTER REGISTRATION COMMISSION[821]
WORKFORCE DEVELOPMENT DEPARTMENT[871]
Labor Services Division[875]
Workers' Compensation Division[876]
Workforce Development Board and
Workforce Development Center Administration Division[877]
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ARC 3303B

ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code Supplement sec-
tion 8A.104, the Department of Administrative Services pro-
poses to amend Chapter 106, “Purchasing Standards for Ser-
vice Contracts,” lowa Administrative Code.

The purpose of this proposed rule making is to revise the
applicability of this chapter by deleting the definition of “de-
partment and establishment” and adding a new definition of
“state agency” based on lowa Code Supplement chapter 8A,
which created the Department of Administrative Services ef-
fective July 1, 2003. The definition of “ state agency,” an en-
tity subject to these rules, in the Department of General Ser-
vices former authorizing legidation was similar to the defi-
nition of “department and/or establishment” that is used by
the Accountable Government Act. The Accountable Gov-
ernment Act was the basis for the companion chapter, Chap-
ter 107, “Uniform Terms and Conditions for Service Con-
tracts,” written at the same time as this chapter. Therefore,
the same applicability definition was used for both chapters.
The new definition of “state agency” in lowa Code Supple-
ment section 8A.101 specifically exempts from Department
rules elected officials, the legidative and judicia branches,
and political subdivisions of the state. Also included in this
rule making is a reference to other rules relating to the pur-
chase of services.

Public comments concerning the proposed amendments
will be accepted until 4:30 p.m. on May 18, 2004. Interested
persons may submit written, oral or electronic comments by
contacting Carol Stratemeyer, Department of Administrative
Services, Hoover State Office Building, Level A, Des
Moines, lowa 50319-0104; telephone (515)281-6134; fax
(515)281-6140; E-mail Carol.Stratemeyer@iowa.gov.

These amendments are intended to implement lowa Code
Supplement sections 8A.101 and 8A.302.

The following amendments are proposed.

ITEm 1. Amend 11—Chapter 106 by replacing all par-
enthetical references to “80GA,HF534" with references to
“ 8A.H

ITEM 2. Except as otherwise noted below, amend 11—
Chapter 106 by replacing all references to “ department or
establishment” and “department and establishment” with
references to “state agency,” by replacing al references to
“departments or establishments’” and “departments and es-
tablishments’ with references to “state agencies,” and by
replacing al references to “department’s or establish-
ment’s’ with references to “ state agency’s.”

ITEM 3. Amend rule 11—106.1(8A), introductory para-
graph, asfollows:
11—106.1(8A) Authority and scope. This chapter is
adopted for the purpose of establishing a system of uniform
standards for purchasing servicesin state government. The
department of administrative services has adopted these uni-
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form standards |n cooperat|on with other state agencies as

ITEM 4. Amend rule 11—106.2(8A) as follows:

11—106.2(8A) Applicability. This chapter shall apply to all
state agencies purchasing
services unless otherwise provided by law.

106.2(1) When a state agency that isalso a “ participating
agency’ as defined by 471—subrule 13.2(3) intends to pro-
cure “ information technology services’ as defined by 471—
subrule 13.2(3), the provisions of 471—13.3(14B) shall also
apply to procurement of the services.

106.2(2) When a state agency that is subject to the appli-
cability requirements of rule 11—105.1(80GA,HF534) in-
tendsto procure “ services of general use” as defined by rule
11—105.2(80GA,HF534), the provisions of 11—Chapter 105
shall apply to the procurement.

ITEM 5. Amend rule 11—106.3(8A) asfollows:

Amend the following definition:

“Intergovernmental agreement” means an agreement for
services between a i state agency
and any other governmental entity; i
ment whether federal, state, or local and any department, di-
vision, unit or subdivision thereof.

Rescind the foIIOW| ng deflnltlon

Insert the following new definition in aphabetical order:

“Agency” or “state agency” means a unit of state govern-
ment, which is an authority, board, commission, committee,
council, department, examining board, or independent
agency as defined in lowa Code section 7E.4, including but
not limited to each principal central department enumerated
in lowa Code Supplement section 7E.5. However, “agency”
or “state agency” does not mean any of the following:

1. The office of the governor or the office of an elective
congtitutional or statutory officer.

2. The general assembly, or any office or unit under its
administrative authority.

3. Thejudicia branch, as provided in lowa Code section
602.1102.

4. A political subdivision of the state or its offices or
units, including but not limited to a county, city, or communi-
ty college.

ITEM 6. Amend rule 11—106.5(8A) as follows:

11—106.5(8A) Use of competitive selection.
and-establishments State agencies shall use competitive
selection to acquire services from private agencies entities
when the estimated annual value of the service contract is
equal to or greater than $5,000 or when the estimated value of
the multiyear service contract in the aggregate, including any
renewals, is equal to or greater than $15,000 unless there is
adequate justification for a sole source or emergency procure-
ment pursuant to rule 106.7(8A) or 106.8(8A) or another pro-
vision of law.

ITEM 7. Amend subrule 106.15(2) as follows:

106.15(2) Nothing in this chapter isintended to supplant
or supersede the requirements adopted by the department of
administrative services relating to the processing of claims.

State agencies entering into
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personal services contracts should refer to procedure
240.102, Miscellaneous—Services Contracting, of the de-
partment of administrative services, state accounting enter-
prise policy and procedure manual.

ITEm 8. Amend 11—Chapter 106, implementation
clause, asfollows:

These rules are intended to implement 2003 lowa Acts;
House File 534; Code Supplement sections 4-and-29 8A.101,
8A.104, 8A.301, 8A.302, and 8A.311.

ARC 3315B

ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code Supplement sec-
tion 8A.104, the Department of Administrative Services
gives Notice of Intended Action to adopt a new Chapter 111,
“Disposal of State Personal Property,” lowa Administrative
Code.

This new chapter establishes procedures for inspecting,
selecting, and removing personal property from state agen-
cies or from state storage as well as procedures for the auc-
tion of vehicles and other items under the control of the Di-
rector.

Public comments concerning the proposed rules will be
accepted until 4:30 p.m. on May 18, 2004. Interested persons
may submit written, oral or electronic comments by contact-
ing Carol Stratemeyer, Department of Administrative Ser-
vices, Hoover State Office Building, Level A, Des Moines,
lowa 50319-0104; telephone (515)281-6134; fax (515)281-
6140; E-mail Carol.Stratemeyer @iowa.gov.

There will be apublic hearing on May 18, 2004, at 11 am.
in the Administrative Services Conference Room 04, Hoover
State Office Building, Level A-South, at which time inter-
ested parties may present their views either oraly or in writ-
ing. At the hearing, personswill be asked to give their names
and addresses for the record and to confine their remarksto
the subject of the rules. Persons with special needs may con-
tact the Department of Administrative Services prior to the
hearing if accommodations are needed.

These rules are intended to implement |owa Code Supple-
ment sections 8A.321(5), 8A.324, 8A.362(6), and 8A.365.

The following rules are proposed.

Adopt the following new chapter:

CHAPTER 111
DISPOSAL OF STATE PERSONAL PROPERTY

11—111.1(8A) Definitions.

“Agency” or “state agency” means a unit of state govern-
ment, which is an authority, board, commission, committee,
council, department, examining board, or independent
agency as defined in lowa Code section 7E.4, including but
not limited to each principal central department enumerated
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in lowa Code Supplement section 7E.5. However, “agency”
or “state agency” does not mean any of the following:

1. The office of the governor or the office of an elective
congtitutional or statutory officer.

2. The genera assembly or any office or unit under its
administrative authority.

3. Thejudicia branch, as provided in lowa Code section
602.1102.

4. A political subdivision of the state or its offices or
units, including but not limited to a county, city, or communi-
ty college.

“Auction” means a sale of property to the highest bidder.
Auctions may be conducted electronically.

“Bid” meansto offer a price to purchase an item.

“Bidder” means an individual who offers a price to pur-
chase an item.

“Department” means the lowa department of administra-
tive services.

“Director” means the director of the lowa department of
administrative services or the director’s designee.

“Hazardous waste” means personal property that requires
special handling and a specia disposal fee based on state or
federal regulations.

“Highest bidder” means an individual who offers the high-
est price to purchase an item.

“Personal property” means anything of value belonging to
the state, other than real property, under the control of the di-
rector.

“Scrap” means equipment and supplies that are to be dis-
posed of because they do not have sufficient value to justify
preparing them for reuse or reprocessing.

“State surplus’ meansitems of personal property that have
value and are not scrap, such as equipment and supplies for
which state agencies no longer have a business use.

“State surplus program” means the program authorized
under lowa Code Supplement chapter 8A for the director to
dispose of unused state property.

“State vehicle” means any vehicle registered to the state of
lowa, department of administrative services.

“Successful bidder” means an individual who was
awarded the sale of an item as the highest bidder.

“Surplus property staging area’ means an areawithin each
building on the capitol complex where surplus property, oth-
er than vehicles, is accumulated for pickup.

11—111.2(8A) Disposal of state surplusproperty. Thedi-
rector is responsible for inspecting, selecting and removing
surplus personal property from state agencies or from state
storage. Thedirector shall dispose of all personal property of
the state under the director’s control when it becomes unnec-
essary or unfit for further use by the state.

111.2(1) Meansof disposal. The director may dispose of
unfit or unnecessary personal property by auction or other
method of sale, trade-in, salvage, or recycling or may proper-
ly and safely dispose of it by other means. Proceeds from the
sale of personal property, except for vehicles and printing
equipment or as otherwise provided by statute, shall be de-
posited in the general fund of the state.

111.2(2) Transfer. Personal property may be transferred
between state agenciesin lieu of other means of disposal.

111.2(3) Disposal agreement. If the director concludes
that the personal property has little or no value, the director
may enter into an agreement with a not-for-profit organiza-
tion or governmental agency to dispose of the personal prop-
erty. The department has an agreement with lowa Prison In-
dustries (IPI) to dispose of state surplus property.
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111.2(4) Identifying itemsfor disposal. State agenciesor
department staff may identify unused property within state
office areas. Department staff shall determine whether the
unused property is scrap or salvageable surplus property and
assist the agency in the completion of the surplus disposa
documents.

111.2(5) Request to remove surplus property. Requests
from agencies to remove surplus property are processed
through the department.

111.2(6) Removal of surplus property. State agencies or
designated department staff may remove surplus property
from a building's office area on the capitol complex to the
building’s surplus property staging area.

111.2(7) 1Pl may charge the state agency in control of the
surplus property with the cost of removing and transporting
the property from outside the Des Moines area.

111.2(8) Titleto the surplus property shall transfer to IPI
when the property and the declaration form for the state sur-
plus property are in the possession of IPl. When IPl addsval-
ue to the property transferred to it and sells the property, the
proceeds from the sale shall be deposited with IPl and not in
the general fund of the state.

111.2(9) Disposal of hazardous waste. When the director
determines that personal property is contaminated, contains
hazardous waste, or is hazardous waste, the state agency pro-
viding the property for disposal isresponsible for the hazard-
ous waste disposal fees.

111.2(10) The director may dispose of presses, printing
equipment, printing supplies, and other machinery or equip-
ment used in the printing operation pursuant to lowa Code
Supplement section 8A.341. The receipts from the sale of
presses, printing equipment, printing supplies, and other ma-
chinery or equipment used in the printing operation shall be
deposited in the printing revolving fund established in lowa
Code Supplement section 8A.345.

11—111.3(8A) Auction standards. Public auctions of state
personal property under the control of the director shall be
held in accordance with the standards set forth in this rule.
Auctions may be conducted electronically.

111.3(1) Eligibility to bid. All bidders must register be-
fore making a bid. Bid numbers shall be available prior to
and during the sale. All bidders must be 18 years of age or
older to bid or purchase items at the auction.

111.3(2) Settlement of purchases. All salesarefinal. Fi-
nal settlement may be made on the date of the sale, but must
be completed by the date specified at the time of the sde. Re-
moval of purchased itemsis at the expense of the successful
bidder.

111.3(3) Guarantees and warranties. All items are sold to
the highest bidder asis, with no guarantees or warranties.

111.3(4) Sdestax. lowasdestax and any applicable local
option tax shall be collected at the auction, unless the item
sold isavehicle subject to registration.

111.3(5) Public property. Individuals tampering with or
pilfering public property shall be subject to prosecution.

111.3(6) Office hours. Office hours for completing final
settlement in person and taking possession of the purchased
item are as specified in the terms and conditions of the sale.

111.3(7) Announcements. Any announcements, correc-
tions or revisions of sale item descriptions or bid reservation
policy announced by auction officials during the course of
the sale shall take precedence over descriptions or bid reser-
vations in printed materials.

111.3(8) Liahility. The state does not accept any responsi-
bility or liability for damages done to person or property once
the successful bidder takes possession of the purchased item.
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If the item is damaged while till in the possession of the
state, upon the request of the successful bidder the state shall
return the bidder’'s payment and void the transaction. The
state of lowa, department of administrative services, the auc-
tioneers, and their employees are not responsible for any ac-
cidents.

11—111.4(8A) State vehicle auctions.

111.4(1) Public auction—exceptions. All used motor ve-
hicles turned in to the director shall be disposed of by public
auction, with the following exceptions:

a. Inthe case of aused motor vehicle of special design,
the director may, instead of selling the vehicle at public auc-
tion, authorize the trade of the vehicle for another vehicle of
similar design.

b. If amotor vehicle sustains damage and the cost of re-
pair exceeds the wholesale value of the vehicle, the director
may dispose of the vehicle by obtaining two or more written
salvage bids and selling the vehicle to the highest responsible
bidder.

111.4(2) Advertisement of sales. A public auction of state
vehicles under the control of the director shall be advertised
in anewspaper of generd circulation as defined in lowa Code
section 618.3, subsection 1, in the area of the sdle oneweek in
advance of the sale. Public auctions will aso be advertised
on the department’s Web site.

111.4(3) Dates and times to examine vehicles. Prospec-
tive buyers may examine avehicle, start the engine and oper-
ate accessories on an auction vehicle during times and dates
specified in the terms and conditions of the sale, but are pro-
hibited from over-revving the engine. Only those individuals
aged 18 or older in possession of a valid operator’s, chauf-
feur’s, or commercia driver’s license will be permitted to
start engines and operate accessories of the auction vehicles.
Under no condition will an individual other than personnel
authorized by the department move a vehicle from its sale
position.

111.4(4) Bid deposit. A successful bidder must make a
$200 deposit to hold an item for final payment. The deposit
must be in the form of cash, traveler’s check, postal money
order, cashier’s check, or a certified check from a savings and
loan, credit union, or bank for each vehicle or other item pur-
chased, made payable or endorsable to the state of lowa.
Political subdivisions are the exception to this rule and may
use either arequisition or purchase order in lieu of the depos-
it.

111.4(5) Persona checks. No personal or company
checks will be accepted for any $200 deposit or final settle-
ment for the purchase of avehicle, unless accompanied by a
letter from the issuing financial institution guaranteeing the
amount of the check.

111.4(6) Bid default. Bidders are cautioned to bid only on
those items the bidder is prepared to pay for and remove in
accordance with the terms and conditions of the sale. All
items awarded the highest bidder contractually belong to the
highest bidder and must be paid for and removed within the
time period allowed by the terms and conditions of the sale.
The successful bidder agrees that, in the event the property is
not paid for or removed within the prescribed period of time,
the state of lowa, at its election and upon notice of default,
shall be entitled to retain or collect as liquidated damages a
sum equal to the greater of either 20 percent of the total pur-
chase price of theitem on which the default has occurred or
$200 if the successful purchase priceis less than $1,000.

111.4(7) Settlement of vehicle purchases. Deposits may
be forfeited if the balance dueis not paid by the date specified
at thetime of thesale. A pendlty of $25 per workday per item
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will be assessed beginning at the close of business on the date
specified at the time of the sale for any final settlement still
owed to the state of lowa. Payments must be received timely
and in the terms specified in subrule 111.3(2). In the event
that afinal settlement is not concluded by the date specified
at thetime of the sale, deposits held againgt items sold will be
forfeited to the state of lowa.

111.4(8) Vehicle storage. Vehicles purchased at state auc-
tion may be stored on state of lowa premises at no charge un-
til the close of business on the date specified in the terms and
conditions of thesde. Vehicles remaining after that time and
date will be assessed a $25 per calendar day storage fee,
which must be paid in full prior to release of vehicles and title
documents.

111.4(9) Titletransfer. Titletransfer is made at the time of
final settlement. Use tax for vehicles subject to registration
will be paid by the successful bidder to the county treasurer at
the time of application for a vehicle license. The director
shall furnish an in-transit paper license plate to the successful
bidder. Requests for duplicate titles will be processed for a
fee of $25 per title.

111.4(10) Window notations. Any mechanical defects or
disrepair conditions that are determined by the director, or of
which the director is made aware, are noted on the wind-
shield of each vehicle. Obvious damage such as, but not lim-
ited to, body dents or rust perforation, tire wear, cracked
windshields, or exhaust system deterioration may or may not
be noted. Accident damage will be noted on the windshield if
any single accident caused repairsin excess of $1,500 while
the vehicle was owned and operated by the state of lowa.

111.4(11) Proceedsfrom the sale of state vehicles sold by
the director shall be deposited in the depreciation fund to the
credit of the state agency that purchased the vehicle.

These rules are intended to implement |owa Code Supple-
ment sections 8A.321(5), 8A.324, 8A.362(6), and 8A.365.

ARC 3323B

COLLEGE STUDENT AID
COMMISSION[283]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 261.3, the
College Student Aid Commission proposes to amend Chap-
ter 12, “lowa Tuition Grant Program,” lowa Administrative
Code.

The proposed amendment specifies that, for astudent to be
eligible to receive an lowa Tuition Grant, at least 50 percent
of the hoursin which the student is enrolled must be taken in
aclassroom setting. The amendment also further clarifiesthe
priority by which awards will be made.

Interested persons may submit comments orally or inwrit-
ing by 4:30 p.m. on May 18, 2004, to the Executive Director,
College Student Aid Commission, 200 Tenth Street, Fourth
Floor, Des Moines, lowa 50309; telephone (515)242-3344.

This amendment isintended to implement |owa Code sec-
tion 17A.3(1)“a” and “b” and chapter 261.

The following amendment is proposed.
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Amend rule 283—12.1(261) as follows:

283—12.1(261) Tuition grant based on financial need to
lowa residentsenrolled at eligible private institutions of
postsecondary education in lowa.

12.1(1) and 12.1(2) No change.

12.1(3) Student €eligibility. A recipient must be an lowa
resident enrolled for at least three semester hours, or the tri-
mester or quarter equivalent, in aprogram leading to adegree
from an digible lowa college or university. The criteria used
by the state board of regents to determine residency for tu-
ition purposes, 681—1.4(262), are adopted for this program.

At least 50 percent of the hoursin which the student isen-
rolled must be taken in a classroom setting.

lowa tuition grants are provided during the traditional
nine-month academic year generally defined as September
through May. Students may receive no more than 8 semes-
ters of full-time lowa tuition grants or 16 part-time semes-
ters.

A recipient may receive this grant for summer enrollment
if the recipient is enrolled in a commission-approved acceler-
ated program that integrates summer attendance. The pur-
pose of restricting summer lowa tuition grants is to ensure
that students who take classes during the summer do not ex-
haust lowa tuition grant eligibility prior to completing four-
year degree programs.

12.1(4) Priority for grants. Applicants are ranked in order
of the estimated amount which the family reasonably can be
expected to contribute toward college expenses, and awards
are granted to those who demonstrate need in order of family
contribution, from lowest to highest, insofar as funds permit.

Fall recipients will be awarded for subsequent terms in
which they are eligible before any students who enroll after
the fall term. College and university officials will be notified
if students who enroll in subsequent termswill be authorized
to receive awards.

12.1(5) to 12.1(7) No change.

ARC 3311B

EDUCATIONAL EXAMINERS
BOARD[282]

Notice of Ter mination
and
Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 272.2, the
Board of Educational Examiners hereby gives Notice of In-
tended Action to rescind Chapter 12, “Criteria of Profession-
a Practices,” and Chapter 13, “Criteria of Competent Perfor-
mance,” and to adopt new Chapter 25, “ Code of Professional
Conduct and Ethics,” lowa Administrative Code.

Notice of Intended Action was originally published in the
lowa Administrative Bulletin on January 7, 2004, as ARC
3089B. The Board of Educational Examiners finds that fur-
ther changes in the standards for ethical and professional
conduct of al licensed practitioners are needed to make the
chapter effective. Therefore, the Board of Educationa Ex-
aminers is terminating rule making on that Notice of In-
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tended Action, ARC 3089B, and proposing this new Notice
of Intended Action, which includes changesin standards for
ethical and professional conduct of all licensed practitioners.

Chapter 25 isintended to replace Chapters 12 and 13 of the
Board's current rules, which were established in 1989 when
the Board was recreated. The rules establish standards for
ethical and professional conduct of all licensed practitioners.
The Board has been engaged in statewide discussions of this
topic and has undertaken an extensive national review of
each state's ethics and professional practicesrulesin an effort
to modify and clarify its standards for ethical practice. The
proposed new chapter includes definitions and language that
more clearly convey to the profession the type of misconduct
that is not acceptable to the Board.

A waiver provision is not included. The Board has
adopted a uniform waiver rule.

Any interested party or persons may present their views
either orally or in writing at the public hearing that will be
held Tuesday, May 18, 2004, at 3 p.m. in Room 3 North,
Third Floor, Grimes State Office Building, East 14th Street
and Grand Avenue, Des Moines, lowa 50319.

At the hearing, persons will be asked to give their names
and addresses for the record and to confine their remarks to
the subject of the proposed amendments. Persons who wish
to make oral presentations at the public hearing may contact
the Executive Director, Board of Educational Examiners,
Grimes State Office Building, East 14th Street and Grand
Avenue, Des Moines, lowa 50319-0147, or at (515)281-
5849, prior to the date of the public hearing.

Any person who intends to attend the public hearing and
requires special accommodations for specific needs, such as
a sign language interpreter, should contact the office of the
Executive Director at (515)281-5849.

Any interested person may make written comments or
suggestions on the proposed amendments before 4 p.m. on
Friday, May 21, 2004. Written comments and suggestions
should be addressed to Dr. Anne E. Kruse, Executive Direc-
tor, Board of Educational Examiners, at the above address,
or sent by E-mail to annekruse@ed.state.ia.us, or by fax to
(515)281-7669.

These amendments are intended to implement lowa Code
section 272.2(1)“a.”

The following amendments are proposed.

ITEM 1. Rescind and reserve 282—Chapters 12 and 13.
ITEM 2. Adopt the following new chapter:

CHAPTER 25
CODE OF PROFESSIONAL CONDUCT AND ETHICS

282—25.1(272) Scope of standards. This code of profes-
sional conduct and ethics constitutes mandatory minimum
standards of practice for all licensed practitioners as defined
in lowa Code chapter 272. The adherence to certain profes-
sional and ethical standardsis essential to maintaining thein-
tegrity of the education profession.

282—25.2(272) Definitions. Except where otherwise spe-
cifically defined by law:

“Administrative and supervisory personnel” means any
licensed employee such as superintendent, associate superin-
tendent, assistant superintendent, principal, associate princi-
pal, assistant principal, or other person who does not have as
aprimary duty the instruction of pupilsin the schools.

“Board” means the lowa board of educational examiners.
“Discipling” means the process of sanctioning a license,
certificate or authorization issued by the board.
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“Ethics” means a set of principles governing the conduct
of all persons governed by these rules.

“Fraud” means knowingly providing false information or
representations on an application for licensure or employ-
ment, or knowingly providing false information or represen-
tations made in connection with the discharge of duties.

“License” means any license, certificate, or authorization
granted by the board.

“Licensee” means any person holding a license, certifi-
cate, or authorization granted by the board.

“Practitioner” means an administrator, teacher, or other
school personnel, who provides educationa assistance to
students and who holds alicense, certificate, or other authori-
zation issued by the board.

“Responsibility” means a duty for which one is account-
able by virtue of licensure.

“Right” means a power, privilege, or immunity secured to
aperson by law.

“Student” means a person, regardless of age, enrolledin a
course of study at a prekindergarten through grade 12 school,
who is receiving direct or indirect assistance from a person
licensed by the board.

“Teacher” means any person engaged in the instructional
program of prekindergarten through grade 12 children, in-
cluding those engaged in teaching, administration, and su-
pervision, and who are required by law to be licensed for the
position held.

282—25.3(272) Standards of professional conduct and
ethics. Licensees are required to abide by all federal, state,
and local laws applicable to the fulfillment of professional ob-
ligations. Violation of federal, state, or local lawsin the ful-
fillment of professiona obligations congtitutes unprofession-
a and unethical conduct which can result in disciplinary ac-
tion by the board. In addition, it is hereby deemed unprofes-
sional and unethical for any licensee to violate any of thefol-
lowing standards of professional conduct and ethics:

25.3(1) Standard I—conviction of crimes, sexua or other
immoral conduct with or toward a student, and child and de-
pendent adult abuse. Violation of this standard includes:

a. Fraud. Fraud inthe procurement or renewa of aprac-
titioner’s license.

b. Criminal convictions. The commission or conviction
of acriminal offense as defined by lowa law or the laws of
any other state or of the United States, provided that the of-
fenseis relevant to or affects teaching or administrative per-
formance.

(1) Disqualifying criminal convictions. The board shall
deny an application for licensure and shall revoke a previous-
ly issued license if the applicant or licensee has been con-
victed of, has pled guilty to, or has been found guilty of the
following criminal offenses, regardless of whether the judg-
ment of conviction or sentence was deferred:

1. Any of the following forcible felonies included in
lowa Code section 702.11: child endangerment, assault,
murder, sexual abuse, or kidnapping;

2. Any of thefollowing criminal sexual offenses, as pro-
vided in lowa Code chapter 709, involving a child:

e First-, second- or third-degree sexual abuse com-
mitted on or with a person who is under the age of 18;

e Lascivious acts with achild;

Detention in a brothel;

Assault with intent to commit sexual abuse;
Indecent contact with a child;

Sexua exploitation by a counselor;
Lascivious conduct with a minor; or
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e Sexua exploitation by a school employes;

3. Incest involving a child as prohibited by lowa Code
section 726.2;

4. Dissemination and exhibition of obscene materia to
minors as prohibited by lowa Code section 728.2; or

5. Telephone dissemination of obscene material to mi-
nors as prohibited by lowa Code section 728.15.

(2) Other criminal convictions and founded child abuse.
In determining whether a person should be denied alicense
or whether a licensee should be disciplined based upon any
other criminal conviction or afounded report of physical or
sexua abuse of achild, the board shall consider:

1. The nature and seriousness of the crime or founded
abuse in relation to the position sought;

2. The time elapsed since the crime or founded abuse
was committed;

3. The degree of rehabilitation which has taken place
since the crime or founded abuse was committed;

4. The likelihood that the person will commit the same
crime or abuse again;

5. The number of crimina convictions or founded
abuses committed; and

6. Such additional factors as may in a particular case
demonstrate mitigating circumstances or heightened risk to
public safety.

c. Sexua involvement or indecent contact with a stu-
dent. Sexua involvement includes, but is not limited to, the
following acts, whether consensual or nonconsensual: fon-
dling or touching the inner thigh, groin, buttocks, anus or
breasts of a student; permitting or causing to fondle or touch
the practitioner’s inner thigh, groin, buttocks, anus, or
breasts; or the commission of any sex act as defined in lowa
Code section 702.17.

d. Sexual exploitation of aminor. The commission of or
any conviction for an offense prohibited by lowa Code sec-
tion 728.12, lowa Code chapter 709 or 18 U.S.C. Section
2252A(a)(5)(B).

e. Student abuse. Licensees shall maintain professional
relationships with al students, both inside and outside the
classroom. The following acts or behavior constitutes uneth-
ical conduct without regard to the existence of a criminal
charge or conviction:

(1) Committing any act of physical abuse of a student;

(2) Committing any act of dependent adult abuse on ade-
pendent adult student;

(3) Committing or soliciting any sexual or otherwise in-
decent act with a student or any minor;

(4) Soliciting, encouraging, or consummating aromantic
or otherwise inappropriate relationship with a student;

(5) Furnishing acohal or illegal or unauthorized drugs or
drug paraphernalia to any student or knowingly alowing a
student to consume acohol or illegal or unauthorized drugs
in the presence of the licensee; or

(6) Failing to report any suspected act of child or depen-
dent adult abuse as required by state law.

25.3(2) Standard Il—alcohol or drug abuse. Violation of
this standard includes:

a. Being on school premises or at a school-sponsored ac-
tivity involving students while under the influence of, pos-
sessing, using, or consuming illegal or unauthorized drugs or
abusing legal drugs.

b. Being on school premises or at a school-sponsored ac-
tivity involving students while under the influence of, pos-
sessing, using, or consuming alcohol.
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25.3(3) Standard Il11—misrepresentation, falsification of
information. Violation of this standard includes:

a. Fasifying or deliberately misrepresenting or omitting
material information regarding professional qualifications,
criminal history, college credit, staff development credit, de-
grees, academic award, or employment history when apply-
ing for employment or licensure.

b. Falsifying or deliberately misrepresenting or omitting
material information regarding compliance reports sub-
mitted to federal, state, and other governmental agencies.

c. Fasifying or deliberately misrepresenting or omitting
material information submitted in the course of an official in-
quiry or investigation.

d. Fasifying any records or information submitted to the
board in compliance with the license renewal requirements
imposed under 282—Chapter 17.

e. Fasifying or deliberately misrepresenting or omitting
material information regarding the evaluation of students or
personnel, including improper administration of any stan-
dardized tests, including, but not limited to, changing test an-
swers, providing test answers, copying or teaching identified
test items, or using inappropriate accommodations or modifi-
cations for such tests.

25.3(4) Standard IV—misuse of public funds and proper-
ty. Violation of this standard includes:

a. Failing to account for funds collected that were en-
trusted to the practitioner in an educational context.

b. Converting public property or funds to the personal
use of the practitioner.

c. Submitting fraudulent requests for reimbursement of
expenses or for pay.

d. Combining public or school-related funds with per-
sonal funds.

e. Failing to usetime or funds granted for the purpose for
which they were intended.

25.3(5) Standard V—violations of contractual obliga-
tions.

a. Violation of this standard includes:

(1) Signing a written professional employment contract
while under contract with another school, school district, or
area education agency.

(2) Asking a practitioner to sign a written professional
employment contract before the practitioner has been uncon-
ditionally released from a current contract. An administrator
shall make a good faith effort to determine whether the prac-
titioner has been released from the current contract.

(3) Abandoning awritten professional employment con-
tract without prior unconditional release by the employer.

(4) Asanemployer, executing awritten professional em-
ployment contract with a practitioner, which requires the per-
formance of duties that the practitioner is not legally quali-
fied to perform.

(5) Asapractitioner, executing awritten professional em-
ployment contract, which requires the performance of duties
that the practitioner is not legally qualified to perform.

b. In addressing complaints based upon contractual ob-
ligations, the board shall consider factors beyond the practi-
tioner’s control. For purposes of enforcement of this stan-
dard, a practitioner will not be found to have abandoned an
existing contract if:

(1) The practitioner obtained a release from the employ-
ing board before discontinuing services under the contract; or

(2) The practitioner provided notice to the employing
board no later than the latest of the following dates:

1. The practitioner’slast work day of the school year;
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2. The date set for return of the contract as specified in
statute; or

3. June 30.

25.3(6) Standard VI—unethical practice toward other
members of the profession, parents, students, and the com-
munity. Violation of this standard includes:

a. Denying the student, without just cause, access to
varying points of view.

b. Deliberately suppressing or distorting subject matter
for which the educator bears responsibility.

c. Failing to make reasonable effort to protect the health
and safety of the student or creating conditions harmful to
student learning.

d. Conducting professional business in such a way that
the practitioner repeatedly exposes the student or other mem-
bers of the profession to unnecessary embarrassment or dis-
paragement.

e. Engaging inany act of illegal discrimination, or other-
wise denying a student or practitioner participation in the
benefits of any program on the grounds of race, color,
religion, age, sex, disability, marital status, sexua orienta-
tion, or national origin.

f. Saliciting students or parents of students to purchase
equipment, supplies, or services from the practitioner for the
practitioner’s personal advantage.

0. Accepting gifts from vendors or potential vendors
where there may be the appearance of or an actua conflict of
interest.

h. Intentionally disclosing confidential information in-
cluding, but not limited to, unauthorized sharing of informa-
tion concerning student academic and disciplinary records,
health and medical information, assessment or testing re-
sults, or family income. Licensees shall comply with state
and federal laws and local school board policies relating to
the confidentiality of student records, unless disclosureisre-
quired or permitted by law.

i. Refusing to participatein a professional inquiry when
requested by the board.

j-  Aiding, assisting, or abetting an unlicensed personin
the completion of acts for which licensure is required.

k. Failing to self-report to the board within 60 days any
founded child abuse report, or any conviction for acriminal
offense listed in 25.3(1)“b” (1) which requires revocation of
the practitioner’s license.

I. Delegating assigned tasks to unqualified personnel.

m. Failing to comply with federal, state, and local laws
applicable to the fulfillment of professional obligations.

n. Allowing another person to use one's practitioner li-
cense for any purpose.

0. Performing services beyond the authorized scope of
practice for which the individual is licensed or prepared.

25.3(7) Standard VIl—compliance with state law govern-
ing student loan obligations and child support obligations.
Violation of this standard includes:

a. Failing to comply with 282—Chapter 9 concerning
repayment of student |oans.

b. Failing to comply with 282—Chapter 10 concerning
child support obligations.

25.3(8) Standard VIlIl—incompetence. Violation of this
standard includes, but is not limited to:

a.  Willfully or repeatedly departing from or failing to
conform to the minimum standards of acceptable and pre-
vailing educational practice in the state of lowa.

b. Willfully or repeatedly failing to practice with reason-
able skill and safety.

These rules are intended to implement lowa Code section
272.2(1)*a”
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EDUCATIONAL EXAMINERS
BOARD[282]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 272.2, the
Board of Educational Examiners hereby gives Notice of In-
tended Action to amend Chapter 14, “Issuance of Practition-
er's Licenses and Endorsements,” lowa Administrative
Code.

The proposed amendment expands the wording of a
Class E (formerly called “Emergency”) license to include the
denial of aClassE licenseif no progress has been made on a
Class A (one-year), Class B (two-year), Class C (three-year),
or Class D (two-year career and technical) license unless ex-
tenuating circumstances can be verified.

A waiver provision is not included. The Board has
adopted a uniform waiver rule.

Any interested party or persons may present their views
either orally or in writing at the public hearing that will be
held Tuesday, May 18, 2004, at 1 p.m. in Room 3 North,
Third Floor, Grimes State Office Building, East 14th Street
and Grand Avenue, Des Moines, lowa 50319.

At the hearing, persons will be asked to give their names
and addresses for the record and to confine their remarks to
the subject of the proposed amendment. Personswho wish to
make oral presentations at the public hearing may contact the
Executive Director, Board of Educational Examiners,
Grimes State Office Building, East 14th Street and Grand
Avenue, Des Moines, lowa 50319-0147, or at (515)281-
5849, prior to the date of the public hearing.

Any person who intends to attend the public hearing and
requires special accommodations for specific needs, such as
a sign language interpreter, should contact the office of the
Executive Director at (515)281-5849.

Any interested person may make written comments or
suggestions on the proposed amendment before 4 p.m. on
Friday, May 21, 2004. Written comments and suggestions
should be addressed to Dr. Anne E. Kruse, Executive Direc-
tor, Board of Educational Examiners, at the above address,
or sent by E-mail to anne.kruse@ed.state.ia.us, or by fax to
(515)281-7669.

This amendment is intended to implement lowa Code
chapter 272.

The following amendment is proposed.

Amend rule 282—14.131(272) as follows:

282—14.131(272) Requirementsfor aClassE license. A
nonrenewable license valid for one year may beissued to an
individual based upon an expired Class A, Class B, Class C,
Class D or teacher exchange license. The holder of an expired
license shall be eligible to receive a Class E license upon ap-
plication and submission of all required materials. The ap-
plication process will require transcripts of coursework com-
pleted during the term of the expired license, a program of
study indicating the coursework necessary to obtain full li-
censure, and registration for coursework to be completed dur-
ing the term of the Class E license. The Class E license will be




IAB 4/28/04

EDUCATIONAL EXAMINERS BOARD[282](cont’ d)

denied if the applicant has not completed any coursework
during the term of the Class A, Class B, Class C, or ClassD
license unless extenuating circumstances are verified.

ARC 3312B

EDUCATIONAL EXAMINERS
BOARD[282]

Amended Notice of Intended Action

Pursuant to the authority of lowa Code section 272.2, the
Board of Educational Examiners proposed to adopt new
Chapter 26, “ Code of Rights and Responsihilities,” lowa Ad-
ministrative Code, in a Notice of Intended Action published
in the lowa Administrative Bulletin on January 7, 2004, as
ARC 3090B.

In 1989, the Board devel oped a Canon of Rights and Re-
sponsihilities but did not adopt rules for this purpose. New
Chapter 26 is intended to outline a practitioner’s rights and
responsibilities in becoming a member of the profession.

After the public comment period and after areview by the
Board, the Board of Educational Examiners subsequently de-
cided to omit the first entry under the responsibilitieslisted in
proposed rule 282—26.3(272) and renumber the remaining
entries. In addition, the Board desires that new Chapter 26 be
moved forward on the same timetable as new Chapter 25.

A waiver provision is not included. The Board has
adopted a uniform waiver rule.

Any interested person may make written comments or
suggestions on the proposed rules before 4 p.m. on Friday,
May 21, 2004. Written comments and suggestions should be
addressed to Dr. Anne E. Kruse, Executive Director, Board
of Educational Examiners, at the above address, or sent
by E-mail to anne kruse@ed.state.ia.us, or by fax to (515)
281-76609.

These rules are intended to implement lowa Code section
272.2(1)"a”

The following new chapter is proposed.

CHAPTER 26
CODE OF RIGHTS AND RESPONSIBILITIES

282—26.1(272) Purpose. The code of professional conduct
and ethics in 282—Chapter 25* defines unprofessional and
unethical conduct justifying disciplinary sanction. The board
acknowledges that the discharge of professional obligations
should occur in recognition of certain fundamenta rights and
responsibilities. Accordingly, the board recognizes the fol-
lowing rights and responsibilities of all educators licensed
under lowa Code chapter 272 and agrees that the exercise of
these rights and responsibilities may present mitigating facts
and circumstances in the board's evaluation of allegations of
unprofessional or unethical conduct.

282—26.2(272) Rights. Educators licensed under lowa
Code chapter 272 have the following rights:

1. The educator has aright to be licensed and endorsed
under professiona standards established and enforced by the
board.

2. The educator has a right to refuse assignments for
which the educator is not legally authorized, in terms of hold-
ing avalid lowa license with the appropriate endorsement(s)
or approval(s).

*See ARC 3311B herein.
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3. The educator has aright, subject to board and admin-
istrator authority, to exercise professional judgment in the
evauation, selection, and use of teaching methods and in-
structional materials appropriate to the needs, abilities, and
background of each student.

282—26.3(272) Responsibilities. Educators licensed under
lowa Code chapter 272 have the following responsibilities:

1. Theeducator has aresponsibility to maintain and im-
prove the educator’s professional competence.

2. The educator has aresponsibility to accept only those
assignments for which the educator is legally authorized.

3. The educator has a responsibility to provide condi-
tions that are conducive to teaching and student learning.

4. The educator shall protect students from conditions
harmful to learning or to health or safety.

5. The educator shall not, without just cause, restrain a
student from independent action in the pursuit of learning
and shall not, without just cause, deny a student access to
varying points of view.

6. The educator shall not use professiona relationships
with students for private advantage.

7. The educator shall not discriminate against any stu-
dent on the grounds of national or ethnic origin, religion, age,
sex, disability, sexua orientation, or marital status, nor grant
any discriminatory consideration or advantage.

8. The educator shall accord just and equitable treatment
to all members of the profession.

9. The educator shall keep in confidence personally
identifiable information regarding a student or the student’s
family members that has been obtained in the course of pro-
fessional service, unless disclosure is required by law or is
necessary for the persona safety of the student or others.

10. The educator who has reasonable basis to believe that
a student has been abused, as defined by law, shall make all
reports required by law and the lowa Administrative Code
and which are necessary to ensure the safety and well-being
of the student.

11. In the administration of discipline, the educator shall
treat al students with respect and in compliance with al poli-
cies of the school district served by the educator.

12. The educator shall provide accurate, truthful, and
complete information to the board and to the local education
system concerning all licensure transactions.

13. The educator shall not refuse to participate in aprofes-
sional inquiry, when requested by the board.

14. The educator shall not require or direct another educa-
tor to violate any provisions of the code of professional con-
duct and ethics or any rights of a student, parent, educator or
citizen.

15. The educator shall not delegate assigned tasks to un-
qualified personnel.

These rules are intended to implement |owa Code section
272.2(1)"a”
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HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code section 249A.4 and
2003 lowa Acts, chapter 118, section 4, the Department of
Human Services proposes to amend Chapter 77, “ Conditions
of Participation for Providers of Medica and Remedia
Care,” Chapter 78, “Amount, Duration, and Scope of Medi-
cal and Remedial Services,” Chapter 79, “ Other Policies Re-
lating to Providers of Medical and Remedial Care,” and
Chapter 83, “Medicaid Waiver Services,” lowa Administra-
tive Code.

These amendments add day habilitation as a covered ser-
vice under the Medicaid home- and community-based ser-
vices waiver for persons with mental retardation. 1n 2003
lowa Acts, chapter 118, section 1, the lowa General Assem-
bly directed the Department to amend the waiver to include
several services already offered under other waivers (adult
day care, prevocational services, and transportation) and a
new service, day habilitation.

Adult day care, prevocational services, and transportation
were added to the waiver effective July 1, 2003, through
ARC 2575B, published in the lowa Administrative Bulletin
on July 9, 2003. Service definitions and payment methodolo-
gies have now been developed for day habilitation. Day ha-
bilitation services are included in the waiver renewal request
being submitted for state fiscal year 2005.

Day habilitation services will be another choice for con-
sumersin the array of servicesthat can be accessed under the
waiver. Day habilitation may be a more appropriate choice
for some consumers who are now receiving adult day care or
prevocational services under the waiver. Day habilitation
services are intended to provide teaching and coaching in
“life skills” that a consumer has not yet mastered. Services
provide more than protective supervision but are not targeted
at developing vocationa skills. The overall cost limit for a
consumer’s total waiver services remains the same.

These amendments do not provide for waiversin specified
situations because they provide a benefit to consumers by ex-
panding the array of services available. Individuals may re-
guest awaiver under the Department’s general rule at 441—
1.8(17A,217).

Any interested person may make written comments on the
proposed amendments on or before May 19, 2004. Com-
ments should be directed to the Office of Policy Analysis,
Department of Human Services, Hoover State Office Build-
ing, 1305 East Walnut Street, Des Moines, lowa 50319-0114.
Comments may be sent by fax to (515)281-4980 or by E-mail
to policyanalysis@dhs.state.iaus.

These amendments are intended to implement lowa Code
Supplement section 249A.12, subsection 6(b).

The following amendments are proposed.

ITEMm 1. Amend rule 441—77.37(249A) by adding the
following new subrule:
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77.37(27) Day habilitation providers. Day habilitation
services may be provided by:

a. Agencies accredited by the Commission on Accredi-
tation of Rehabilitation Facilities to provide services that
qualify as day habilitation under 441—subrule 78.41(14).

b. Agenciesthat have applied to the Commission on Ac-
creditation of Rehabilitation Facilities within the last 12
months for accreditation to provide services that qualify as
day habilitation under 441—subrule 78.41(14). An agency
that has not received accreditation within 12 months of ap-
plication is no longer a qualified provider.

c. Agencies accredited by the Council on Quality and
L eadership.

d. Agenciesthat have applied to the Council on Quality
and Leadership for accreditation within the last 12 months.
An agency that has not received accreditation within 12
months of application is no longer a qualified provider.

ITEM 2. Amend rule 441—78.41(249A) by adding the
following new subrule:

78.41(14) Day habilitation services.

a. Scope. Day habilitation services are servicesthat as-
sist or support the consumer in developing or maintaining life
skills and community integration. Services must enable or
enhance the consumer’s intellectual functioning, physical
and emotional health and development, language and com-
munication development, cognitive functioning, socializa-
tion and community integration, functional skill develop-
ment, behavior management, responsibility and self-
direction, daily living activities, self-advocacy skills, or mo-
bility.

b. Family training option. Day habilitation services may
include training familiesin treatment and support methodol-
ogies or in the care and use of equipment. Family training
may be provided in the consumer’shome. The unit of service
isan hour. The units of services payable are limited to amax-
imum of 10 hours per month.

c. Unit of service. Except as provided in paragraph “b,”
the unit of service may be an hour, a half-day (1 to 4 hours),
or afull day (4 to 8 hours).

d. Exclusions.

(1) Services shall not be provided in the consumer’s
home, except as provided in paragraph “b.” For this purpose,
services provided in aresidentia care facility where the con-
sumer lives are not considered to be provided in the consum-
er'shome.

(2) Servicesshall not include vocational or prevocational
services and shall not involve paid work.

(3) Servicesshall not duplicate or replace education or re-
lated services defined in Public Law 94-142, the Education
of the Handicapped Act.

(4) Services shal not be provided simultaneously with
other Medicaid-funded services.

ITEm 3. Amend subrule 79.1(2), provider category
“HCBS MR waiver service providers,” by adopting new
numbered paragraph “ 14" asfollows:

Provider Basis of

category reimbursement Upper limit

14. Day Fee schedule County contract rate
habilitation or, in the absence of a

contract rate, $12.33
per hour, $30 per half-
day, or $60 per day
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ITEM 4. Amend subrule 83.61(1) by adding the follow-
ing new paragraph:
I. For day habilitation, be 16 years of age or older.

ITEM 5. Amend rule 441—83.66(249A) as follows:

441—83.66(249A) Allowable services. Servicesallowable
under the HCBS MR waiver are supported community living,
respite, personal emergency response system, nursing, home
health aide, home and vehicle modifications, supported em-
ployment, consumer-directed attendant care services, interim
medical monitoring and treatment services, transportation,
adult day care, day habilitation, and prevocational services as
set forth in rule 441—78.41(249A).

ARC 3328B

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 217.6,
252B.20(1)“e,” and 252H.4(4), the Department of Human
Services proposes to amend Chapter 99, “ Support Establish-
ment and Adjustment Services,” lowa Administrative Code.

These amendments allow the Child Support Recovery
Unit to assist parents in suspending or reinstating a support
obligation for a child who has gone to live with the other par-
ent if the support order providesfor a“step change.” A step
change means that the order specifies the reduced amount of
the support obligation as the number of children supported
decreases. Under current rules, the Unit assistsin the suspen-
sion of an order only when the basis for suspension appliesto
all of the children under the order, either when the parents
have reconciled and are living together with their children or
when all of the children have gone to live with the other par-
ent.

The suspension is atemporary order. It becomes perma-
nent, terminating the support obligation, after six months un-
less circumstances change. The support obligation may be
reinstated within the six-month period if requested by either
parent or if the child begins receiving public assistance.
These amendments alow “partid” reinstatement of the ob-
ligation under an order with a step change provision, parallel
with the “partial” suspension.

These amendments remove provisions for denying the
suspension or reinstatement of an obligation when the re-
guest isincomplete. The Unit will contact the parent to com-
plete the request before making a decision on whether sus-
pension or reinstatement criteria are met.

The statute does not provide for recal culating the amount
of support in the order as part of the suspension or reinstate-
ment process. Parents may request areview and adjustment
of an order or a cost-of-living ateration of an order in a sepa-
rate process. Suspension or reinstatement will not count asa
modification in determining whether the parents have re-
quested review and adjustment or administrative modifica-
tion within two years of the last modification (the minimum
time between requests).
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These amendments do not provide for waiversin specified
Situations since they remove restrictions and because policies
for suspension and reinstatement are set by statute.

Any interested person may make written comments on the
proposed amendments on or before June 16, 2004. Com-
ments should be directed to the Office of Policy Analysis,
Department of Human Services, Hoover State Office Build-
ing, 1305 Eagt Walnut Street, Des Moines, lowa 50319-0114.
Comments may be sent by fax to (515)281-4980 or by E-mail
to policyanalysis@dhs.state.iaus.

These amendments are intended to implement lowa Code
sections 252B.20, 252H .4, 252H.19, and 252H.23.

The following amendments are proposed.

ITEM 1. Amend subrule 99.62(2) as follows:

99.62(2) Review by request. A review shall be conducted
upon the request of the child support recovery agency of
another state or upon the written request of either parent sub-
ject to the order submitted on Form 470-2749, Request to
Modify a Child Support Order.

a. Onereview may be conducted every two years when
the review is being conducted at the request of either parent.
The request for review may be no earlier than two years from
the filing date of the support order or most recent modifica-
tion or the last completed review, whichever is later.

b. For purposes of this subrule, if a portion of an order
was terminated or reinstated in accordance with division VI
of this chapter, that termination or reinstatement shall not be
considered a modification.

ITEM 2. Amend subrule 99.83(6), paragraph “b,” asfol-
lows:

b. At least two years have passed since the order was
filed with the court or was last reviewed, modified, or altered.
For purposes of this subrule, if a portion of an order waster-
minated or reinstated in accordance with division VI of this
chapter, that termination or reinstatement shall not be con-
sidered a modification.

ITEM 3. Amend rule 441—99.101(252B) by adopting
the following new definition in aphabetical order:

“Step change” shall mean changes specified in the support
order stating the amount of the child support obligation asthe
number of children entitled to support under the order
changes.

ITEM 4. Amend rule 441—99.102(252B) as follows:

441—99.102(252B) Availability of service. The child sup-
port recovery unit shall provide the services described in this
division only with respect to support orders entered or regis-
tered in this state for which the unit is providing enforcement
services in accordance with lowa Code chapter 252B to col-
lect current or accrued support.

99.102(1) Servicesdescribed in thisdivision shall only be
provided if a court in this state would have continuing, exclu-
sive jurisdiction to suspend and reinstate the order under
lowa Code chapter 252K.

99.102(2) Servicesdescribed inthisdivision shall be pro-
vided only if no prior request for termination of all or part of
a support order under this division has been filed with the
unit during the two-year period preceding the request.

ITEM 5. Amend subrules 99.103(1) and 99.103(3) asfol-
lows:

99.103(1) Reconciliation. The child support recovery
unit shall assist an obligor and obligee in suspending support
for achild and, if contained in a child support order, spousal
support, when the obligor and obligee are reconciled and are
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residing together, with all-of the children at least one child
entitled to support under the order, in the same household.
99.103(3) All-affected Affected children. The unit shall
assist an obligor and obligee in suspending all or part of a
support order as provided in this division enly-whenif the ba-
sisfor suspension as described in this rule appliesto all-of the
ch|Idren entltled to support under the order tobe suspended

asfollows

a. If the basis for suspension applies to all of the chil-
dren, the unit shall assist with suspending support obliga-
tions for all of the children.

b. If the basis for suspension applies to at least one but
not all of the children, and if the support order includes a step
change, the unit shall assist in suspending the support ob-
ligations for children for whom the basis for suspension ap-
plies.

ITEM 6. Amend rule 441—99.104(252B) as follows:

Amend subrule 99.104(2), introductory paragraph, asfol-
lows:

99.104(2) Acknowledging requests. Thelocal unit pro-
viding services shall issue awritten notice to the obligor and
obligee indicating whether the a properly completed request
is accepted or denied.

Amend subrule 99.104(3) by rescinding and reserving
paragraphs “b” and “c.”

ITEM 7. Amend subrules 99.105(1) and 99.105(2) asfol-
lows:

99.105(1) When the basisfor suspension is reconciliation,
the suspension shall apply to any ongoing support provisions
of the order, including medical support, with respect to any
child; residing with the parents and with respect to any
spouse or former spouse entitled to support under the order to
be suspended.

99.105(2) When the basis for suspension is a change in
residency of one or more of the children entitled to support,
the suspension shall apply to ongoing support provisions, in-
cluding medical support, with respect to only the children en-
titled to support under the order who are residing with the ob-
ligor. Any spousa support also ordered in the same support
order shall remain unaffected by this action.

ITEM 8. Amend rule 441—99.106(252B) as follows:

441—99.106(252B) Suspension of enforcement of current
support. The child support recovery unit shall suspend en-
forcement actions intended to collect or enforce any current
support obligation that would have accrued during the time
the support -order obligation is suspended. The unit shall con-
tinue to provide all appropriate enforcement services to col-
lect any support not suspended and any arrearages that ac-
crued prior-to before the effective date of the suspension.

ITEM 9. Amend rule 441—99.107(252B) as follows:

Amend the introductory paragraph as follows:
441—99.107(252B) Request for reinstatement. The unit
may request that the court reinstate the suspended support or-
der obligation in accordance with the procedures found in
lowa Code section 252B.20.

Amend subrules 99.107(2) and 99.107(4) as follows:

99.107(2) Theunit may, at its own initiative, request that
the court reinstate a support order obligation when it is deter-
mined that the-children-affected-by a child for whom the ob-
ligation was suspended order—are is receiving public assis-
tance benefits.
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99.107(4) A properly completed request for reinstatement
shall be denied when any of the following conditions exist:

a. Thereguest is made by someone other than the obli-
gor obli gee or the obligor’s or obI i gee S attorney

C. The unlt is no Ionger prOV|d| ng enforcement servm%
for the suspended order.

d. Therequest isreceived more than six months since the
date of thefiling of the order suspending support.

e. The request is for partia reinstatement of the sus-
pended support order for some but not all of the children and
the order does not contain a step change.

f. A court in this state would not have continuing, exclu-
sivejurisdiction to reinstate the order under lowa Code chap-
ter 252K.

ITEM 10. Amend subrules 99.108(1) and 99.108(2) as
follows:

99.108(1) The unit shall request that the court reinstate alt

a spousal support provision previously
suspend if included in the sus-
pension in accordance with subrule 99.105(1) and if the unit
receives a properly completed request from the obligor or ob-
ligee.

99.108(2) Fhelf the support order contains a step change,
the unit shall ret seek to have-athe previously suspended sup-
port for a child suspended-orderpartially reinstated under
this division when itis-determined-that the basis for suspen-
sion asprovided-in-subrules 99.103(2) and-99.103(3) contin-
ues to apply to some, but not al, of the persons-entitled-to
children for whom support under—thetermsof—thesuspended
order had been suspended. This provision shall not prohibit
any party, including the child support recovery unit, from
taking other action to establish support as provided for by
law.

ITEM 11. Amend rule 441—99.109(252B) as follows:

441—99.109(252B) Reinstatement of enforcement of sup-
port. If asuspended support order obligation is reinstated,
the unit shall aso reinstate all appropriate enforcement mea-
suresto enforce all reinstated ongoing support provisions of
the support order.

ARC 3329B

HUMAN SERVICES
DEPARTM ENT[441]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 237A.12,
the Department of Human Services proposes to amend Chap-
ter 110, “Child Development Homes,” lowa Administrative
Code.

This amendment changes the registration requirements for
child development homesin Category C. Category C homes
may care for 12 to 16 children. A second qualified provider
must be present whenever 8 children or more are present in
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the home. Current rules require both providers to meet Cate-
gory C qualifications. This amendment allows the second
provider in a Category C hometo meet Category B qualifica
tions.

Category C providers must be older (at least 21 years of
age ingtead of 20) and have three more years of child care ex-
perience than Category B providers (four years, or five years
if the provider does not have relevant postsecondary educa-
tion). Some providers have reported that it is difficult to find
a second provider who meets these more stringent qualifica-
tions. The Department believes that allowing this flexibility
is a reasonable accommodation and will still provide for ef-
fective leadership in a Category C home.

This amendment does not provide for waiversin specified
situations because this change is a benefit to providers.

Any interested person may make written comments on the
proposed amendment on or before May 19, 2004. Comments
should be directed to the Office of Policy Analysis, Depart-
ment of Human Services, Hoover State Office Building,
1305 East Walnut Street, Des Moines, lowa 50319-0114.
Comments may be sent by fax to (515)281-4980 or by E-mail
to policyanalysis@dhs.state.iaus.

This amendment isintended to implement |owa Code sec-
tion 237A.3A.

The following amendment is proposed.

Amend subrule 110.10(2) as follows:

110.10(2) Provider qualifications.

a. One provider who meets the following qualifications
must always be present:

(1) The provider shall be at least 21 years old.

b. (2) The provider shall have a high school diploma or
GED

¢ (3) The provider shall either:

(1) 1. Have five years of experience as a registered or
nonregistered child care provider, or

{2) 2. Have a child development associate credential or
any two-year or four-year degreein achild care-related field
and four years of experience as aregistered or nonregistered
child care home provider.

b. The coprovider shall meet the requirements of subrule
110.9(2).

ARC 3322B
|OWA FINANCE AUTHORITY[265]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 17A.3(1),
16.5(17), 16.91(5) and 16.91(8), the lowa Finance Authority
hereby gives Notice of Intended Action to amend Chapter 9,
“Title Guaranty Division,” lowa Administrative Code.

This rule making rescinds rules 265—9.1(16) through
265—9.19(16) and adopts new rules 265—9.1(16) through
265—9.15(16) concerning the Title Guaranty Division. The
new rules detail the mission, organization, program and op-
erations of the Title Guaranty Division of the lowa Finance
Authority, including the office where and the means by
which interested persons may obtain information and make
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submissions or requests. The existing rule 265—
9.20(78GA ,ch54), concerning the mortgage release certifi-
cate program, and rule 265—9.21(16), concerning the seal,
are not amended as part of this rule-making action.

These new rules are proposed in accordance with Execu-
tive Order Number 8 issued by the Governor on September
14, 1999.

Chapter 9 does not provide for waivers except as required
by lowa Code section 16.91(5). Persons seeking waivers for
other matters must petition the Authority for awaiver in the
manner set forth under 265—Chapter 18.

The Authority will receive written comments on the pro-
posed rules until 5 p.m. on May 18, 2004. Comments may be
addressed to James Smith, lowa Finance Authority, 100 East
Grand Avenue, Suite 250, Des Moines, lowa 50309. Com-
ments may also be faxed to James Smith at (515) 242-4957
or may be E-mailed to james.smith@ifastate.iaus. Persons
who wish to comment orally should contact James Smith at
(515)242-4990.

These rules are intended to implement lowa Code sections
17A.3(1), 16.5(17), 16.91(5) and 16.91(8).

The following amendment is proposed.

Rescind rules 265—9.1(16) through 265—9.19(16) and
adopt in lieu thereof new rules 265—9.1(16) through 265—
9.15(16):

265—9.1(16) Purpose. This chapter describesthe mission,
organization, programs and operations of the title guaranty
division (division) of the lowa finance authority (authority),
including the office where and the means by which interested
persons may obtain information and make submissions or re-
quests.

265—9.2(16) Mission. Themission of thedivisonisto op-
erate aprogram that offers guaranties of real property titlesin
order to provide, as an adjunct to the abstract-attorney’s title
opinion system, alow-cost mechanism to facilitate mortgage
lenders’ participation in the secondary market and add to the
integrity of the land-title transfer system in the state. Surplus
fundsin thetitle guaranty fund shall be transferred to the au-
thority’s housing program fund after providing for adequate
reserves and for the operating expenses of the division.

265—9.3(16) Definitions. The following words and phras-
es, when used in this chapter, shall have the meanings set forth
below unless ameaning isinconsistent with the manifest in-
tent or the context of a particular rule;

“Certificate” meansthetitle guaranty certificateincluding
any part or schedule and any endorsements.

“Commitment” means the commitment to insure title in-
cluding any part or schedule and any endorsements.

“Electronic record,” for the purposes of the title guaranty
program, means a record created, generated, sent, communi-
cated, received, or stored by electronic means that is in-
scribed on atangible medium or that is stored in an electronic
or other medium and is retrievable in perceivable form.

“Participant” means a participating attorney and a partici-
pating abstractor.

“Participating abstractor” means an abstractor who is au-
thorized to participate in the title guaranty program and who
is in full compliance with the abstractor’s participation
agreement, the Code of lowa, these rules, manuals, and
guides and any other written or oral instructions or require-
ments given by the division.

“Participating attorney” means an attorney who is autho-
rized to participate in thetitle guaranty program and whoisin
full compliance with the attorney’s participation agreement,
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the Code of lowa, these rules, manuals, and guides and any
other written or oral instructions or requirements given by
the division and who is not subject to current disciplinary
proceedings by the lowa supreme court.

“Residential property,” for the purposes of the title guar-
anty program, means residential real estate consisting of
single-family housing or multifamily housing of no more
than six units.

“Supervision and control,” for the purposes of the title
guaranty program, means that a participant’s shareholders,
partners, associates, secretaries, paralegals, and other per-
sons under the participant’s supervision or control who trans-
act the business of abstracting, which includes but is not lim-
ited to any manner of title search or review, opining on titles
to real estate, or issuing commitments or certificates at the di-
rection of or in the name of the participant, shall comply with
the requirements of the contracts, forms, manuals, instruc-
tions, and guides and any other written or oral instructions
given by thedivision. A participant shall beliableto the divi-
sion for loss or damage suffered by the division resulting
from acts or omissions of the participant’s shareholders, part-
ners, associates, secretaries, paralegals, and other persons
under the participant’s supervision or control who transact
the business of abstracting, which includes but is not limited
to any manner of title search or review, opining on titles to
real estate, or issuing commitments or certificates at the di-
rection of or in the name of the participant as an agent of the
division asthough the act or omission were that of the partici-
pant.

265—9.4(16) Organization.

9.4(1) Location. The office of the division is located at
200 East Grand Avenue, Suite 350, Des Moines, lowa 50309.
Office hours are 8 am. to 4:30 p.m. Monday through Friday,
excluding legal holidays. Thedivision’sWeb site addressis
www.ifahome.com/partner_tgd.asp, and the division’s tele-
phone and facsimile numbers are as follows: (515)242-4989
(general telephone number); 1-800-843-0201 (toll-freetele-
phone number); (515)242-4890 (TTY); and (515)242-4994
(facsimile).

9.4(2) Division board and staff. The powers of the divi-
sion are vested in and exercised by a board of five members,
appointed by the governor and subject to confirmation by the
senate. The board membership includes an attorney, an ab-
stractor, areal estate broker, a representative of a mortgage-
lender, and a representative of the housing development in-
dustry. A chair and vice-chair are elected annually by the
members, generally at the first meeting following July 1 of
each year, which is the beginning of the fiscal year. Division
staff consists of adirector and additional staff as approved by
the executive director of the authority.

9.4(3) Division director. The executive director of the au-
thority appoints the director of the division. Thedivision di-
rector shall be an attorney licensed to practice law in the state
of lowaand in good standing with the lowa supreme court at
all times while acting as the division director. The appoint-
ment of and compensation for the division director are ex-
empt from the merit system provisions of lowa Code chapter
19A. Thedivison director serves as an ex-officio member of
the division board and as secretary to the division board.

9.4(4) Meetings. Meetings of the division board are held
quarterly on the date and time determined by the board.
M eetings of the division board may a so be held at the call of
the chair or on written request of two members. The division
will give advance public notice of the specific date, time and
place of each division board meeting, and will post the tenta-
tive agenda for each meeting at least 24 hours before com-
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mencement of the meeting at the division office and at the
main office of the authority, aswell as on the authority’s Web
site. Meetings may occasionally be conducted by electronic
means. Any interested party may attend and observe board
meetings except for any portion of a meeting that may be
closed pursuant to lowa Code section 21.5. The minutes of
the board meetings are available for viewing at the division’s
office or viathe authority’s Web site. Three members of the
division board congtitute a quorum. An affirmative vote of a
majority of the appointed membersis necessary for any sub-
stantive action taken by the division board. The majority
shall not include any board member who has a conflict of in-
terest, and a statement of aconflict of interest shal be conclu-
sive for this purpose.

265—9.5(16) L ocation where public may obtain informa-
tion. Requests for information, inquiries, submissions, peti-
tions and other requests may be directed to the division at the
address set forth in subrule 9.4(1). Requests may be made
personally, by telephone, mail, E-mail or any other medium
available,

265—9.6(16) Title guaranty program.

9.6(1) General. Thedivision operates a program to offer
guaranties of real property titles in the state through the is-
suance of title guaranty certificates. Title guaranty certifi-
cates may be issued by the division or by participating attor-
neys.

9.6(2) Participating attorneys. An attorney licensed to
practice law in the state of lowa may participate in the title
guaranty program upon approval by the division director of
an application to the division and upon execution and accep-
tance by the division director of an attorney’s participation
agreement.

a. Authority of participating attorney. A participating
attorney is authorized to act as an agent of the division but
only for the purposes and in the manner set forth in the attor-
ney’s participation agreement, the Code of lowa, these rules,
manuals, requirements and any other written or oral instruc-
tions given by the division and in no other manner whatsoev-
er. Theauthority of the participating attorney under the pre-
ceding sentence is not exclusive and is subject to the rights of
the authority, of the division and of other participating attor-
neys, agents, or representatives of the division to transact the
business of opining on titlesto real estate or issuing commit-
ments or certificates and is further subject to the right of the
division to appoint other participating attorneys.

b. License. A participating attorney shall be licensed to
practice law in the state of lowa and shall bein good standing
with the lowa supreme court at all times while acting as an
agent of the division.

c. FErrorsand omissionsinsurance. A participating attor-
ney shall maintain errors and omissionsinsurance at al times
while acting as an agent of the division, with such coverage
and in such amounts as the division board may direct from
time to time by resolution.

The division will inform the lowa State Bar Association,
the lowa Land Title Association, and any person requesting
such information of any proposed change in the amount of
required errors and omissions insurance at least 30 days prior
to the date of the meeting at which the matter will be consid-
ered. Interested parties may submit evidence or statementsin
support of or in opposition to the proposal in writing or by
personal appearance before the division board.

d. Participation fees. A participating attorney shall pay
participation fees in such amounts and at such times as the
division board may set from time to time by resolution. Par-
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ticipation fees set by the division board are subject to the ap-
proval of the authority board.

The division will inform the lowa State Bar Association,
the lowa Land Title Association, and any person requesting
such information of any proposed change in the amount of
attorney participation fees at least 30 days prior to the date of
the meeting at which the matter will be considered. Inter-
ested parties may submit evidence or statements in support of
or in opposition to the proposal in writing or by personal ap-
pearance before the division board.

e. Training. A participating attorney shall complete di-
vision forms and procedures training prior to issuing title
guaranty certificates as an agent of the division.

f. Underwriting determinations. A participating attor-
ney shall make all underwriting determinations prior to or at
the closing. If the participating attorney does not attend the
closing and is not available by telephone during the closing,
all underwriting determinations must have been made by the
participating attorney issuing the opinion, commitment or
certificate prior to closing. For purposes of thisrule, the term
“underwriting determinations’ includes, but is not limited to,
insuring access, reviewing gap searches, possible judgments,
survey matters (including encroachments), unreleased mort-
gages or other liens, and any other matters disclosed by the
opinion, commitment or other sources of title information. A
participating attorney who causes or alows an erroneous un-
derwriting determination to be made by someone other than a
member of the division’slegal staff or the participating attor-
ney who issued the opinion, commitment or certificate shall
be strictly liable to the division for loss or damage the divi-
sion may suffer as aresult of the erroneous underwriting de-
termination.

A participating attorney shall make all underwriting deter-
minations arising out of the issuance of an attorney title opin-
ion or atitle commitment using both:

1. Generally accepted and prudent title examining meth-
ods; and

2. Procedures implemented by the division and outlined
in these rules, manuals, and guides and any other written or
oral instructions or requirements given by the division.

Any underwriting determination about which there may
be abonafide difference of opinion among local lawyers and
that is not specifically covered by materials provided by the
division shall be approved by division legal staff.

g. Title files. A participating attorney shall maintain
separate title files or maintain client files in such a manner
that information pertaining to activities of the participating
attorney as an agent and underwriter for the division are
readily available to the division. A participating attorney
shall maintain title files and the title portion of client filesfor
aperiod of ten years after the effective date of the certificate
or certificates.

h. Forms. The division will provide formsto a partici-
pating attorney for usein acting as an agent of the divison. A
participating attorney may not ater any form supplied by the
division, or use aform supplied by another person or entity to
bind the division, or otherwise bind the division to liability
with aform, other writing or representation not supplied or
authorized by the division.

A participating attorney who obtains serialized forms
from the division must maintain aforms register, in aformat
approved or supplied by the division, in which the participat-
ing attorney shall enter arecord of and show the disposition
of all serialized forms. In addition, the participating attorney
shall:
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1. Return the original of any damaged, spoiled, or other-
wise unusable serialized form to the division;

2. Return the original of any unused serialized form to
the division at the request of the division; and

3. Not transfer or attempt to transfer unissued serialized
forms to another participating attorney or other person or en-
tity unless authorized in writing by the division.

If aparticipating attorney failsto comply with the require-
ments of this rule, in addition to the division’s other rights
and remedies, the division may refuse to supply any formsto
the participating attorney until the participating attorney
complies with the requirements of thisrule to the satisfaction
of the division.

The participating attorney shall be liable to the division for
loss or damage sustained by the division by reason of the loss
of, misuse of, or inability of the participating attorney to ac-
count for any form supplied by the division, or the failure of
the participating attorney to comply with the requirements of
thisrule.

i. Certificate amount limitations. A participating attor-
ney shall obtain the written authorization of the division'sle-
gal staff prior to issuing a commitment or certificate which
exceeds such amounts as the division board may set from
timeto time by resolution. If any authorization required un-
der thisruleis not obtained through the act or omission of the
participating attorney, the participating attorney shall be
strictly liable to the division for any loss or damage resulting
from issuance of the commitment or certificate.

9.6(3) Participating abstractors. An abstractor or ab-
stracting concern may participate in the title guaranty pro-
gram upon approva by the division director of an application
to the division and upon execution and acceptance by the di-
vision director of an abstractor’s participation agreement.

a. Authority of participating abstractor. A participating
abstractor is authorized to act as an agent of the division but
only for the purposes and in the manner set forth in the ab-
stractor’s participation agreement, the Code of lowa, these
rules, manuals, requirements and any other written or oral in-
structions given by the division and in no other manner what-
soever. The authority of the participating abstractor under
the preceding sentence is not exclusive and is subject to the
rights of the authority, of the division and of other participat-
ing abstractors, agents, or representatives of the division to
transact the business of abstracting, which includes but is not
limited to any manner of title search or review of titlesto rea
estate, and is further subject to the right of the division to ap-
point other participating abstractors.

b. Title plant. Participating abstractors shall own or
lease, and maintain and use in the preparation of abstracts, an
up-to-date abstract title plant including tract indices for real
estate for each county in which abstracts are prepared for
titlesto red property guaranteed by the division. Each of the
tract indices shall be designated to encompass a geographical
area of not more than one block in the case of platted real es-
tate, nor more than one section in the case of unplatted real
estate. Thetract indices shall include areferenceto al of the
instruments affecting real estate recorded in the office of the
county recorder, and the tract indices shall commence not
less than 40 years prior to the effective date of the abstrac-
tor’s participation in the title guaranty program.

c. Exempt attorneys. Participating attorneys who have
been providing abstract services continuously from Novem-
ber 12, 1986, to the date of application to be a participating
abstractor, either personaly or through persons under their
supervision and control, shall be exempt from the require-
ment to own or lease atitle plant. This exemption isa person-
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al exemption of the individual participating attorney, is not
transferable, and terminates at such time as the individua
ceases providing abstracting services or upon the death or in-
capacity of the individual.

d. Errors and omissions insurance. A participating ab-
stractor shall maintain errors and omissions insurance at all
times while acting as an agent of the division, with such cov-
erage and in such amounts as the division board may direct
from time to time by resolution.

The division will inform the lowa Land Title Association,
the lowa State Bar Association, and any person requesting
such information of any proposed change in the amount of
required errors and omissions insurance at least 30 days prior
to the date of the meeting at which the matter will be consid-
ered. Interested parties may submit evidence or statementsin
support of or in opposition to the proposal in writing or by
personal appearance before the division board.

e. Participation fees. A participating abstractor shall pay
participation fees in such amounts and at such times as the
division board may set from time to time by resolution. Par-
ticipation fees set by the division board are subject to the ap-
prova of the authority board.

The division will inform the lowa Land Title Association,
the lowa State Bar Association, and any person requesting
such information of any proposed change in the amount of
abstractor participation fees at least 30 days prior to the date
of the meeting at which the matter will be considered. Inter-
ested parties may submit evidence or statementsin support of
or in opposition to the proposal in writing or by personal ap-
pearance before the division board.

9.6(4) Abstract of title. For the purposes of the title guar-
anty program, an abstract of title shall be a written or elec-
tronic summary of all matters of record including, but not
limited to, grants, conveyances, easements, encumbrances,
wills, and judicial proceedings affecting title to a specific
parcel of real estate, together with a statement including, but
not limited to, all liens, judgments, taxes or special assess-
ments affecting the property and a certification by a partici-
pating abstractor that the summary is complete and accurate.

An abstract of title shall be brought up to date and certified
by a participating abstractor prior to the issuance of atitle
guaranty certificate; provided that, in the event atitleholder
undertakes to refinance a mortgage or grant a junior mort-
gage on residential property; and atitle guaranty certificate
was issued for atransaction while said titleholder owned the
property; and no changesin the ownership or in the legal de-
scription of the property have occurred since the above de-
scribed title guaranty certificate effective date, for the pur-
poses of the title guaranty program, atitle guaranty certifi-
cate may be issued for the refinanced or junior mortgage
based on the coverage and exceptions from the above de-
scribed prior title guaranty certificate and a search of the pub-
lic records from the effective date of the above described
prior title guaranty certificate including aten-year judgment
lien search against the titleholder. For the purposes of the
title guaranty program, the search and title guaranty certifi-
cate issued for refinanced and junior mortgages pursuant to
this rule shall be deemed to relate back to the abstract of title
and title guaranty certificate issued for the transaction while
the said titleholder owned the property.

All abstracts of title and searches shall be prepared and
conducted in compliance with division procedures in effect
at the time of the updating of the abstract or search. A partici-
pating abstractor shall retain a written or electronic copy of
each abstract of title or search prepared for a title guaranty
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certificate and shall provide such copy to the division upon
request.

9.6(5) Attorney title opinion. All attorney title opinions
shall be prepared and issued in compliance with division pro-
ceduresin effect at thetime of issue. A participating attorney
shall retain awritten or electronic copy of each attorney title
opinion and shall provide such copy to the division upon re-
quest. Participating attorneys who are issuing agents for the
division may issue a commitment as the preliminary attorney
title opinion and the title guaranty certificate as the final at-
torney title opinion in compliance with division procedures
in effect at the time of issue.

9.6(6) Participant’s interest in property. No participant
shall prepare an abstract of title or issue attorney title opin-
ions, commitments, or certificates upon property in which
the participant has an interest without prior authorization of
the division.

265—9.7(16) Application for waiver of participation re-
quirements. The division board shall consider applications
for waiver of the requirements of lowa Code section 16.91(5).

9.7(1) Applications for waiver of participation require-
ments shall be in writing and directed to the division board.
The application shall:

a. State which participation requirements are requested
to be waived; and

b. Include adequate supporting information and argu-
ment so that the division board may make an informed deci-
sion on the request.

9.7(2) The applicant may request to appear before the di-
vision board but shall not be required to make a personal ap-
pearance.

a. If the applicant appears before the division board re-
garding the application, the applicant may present additional
evidence, including the testimony of witnessesin support of
the application for waiver.

b. If the applicant does not make a personal appearance
before the division board regarding the application, the board
may proceed to make a decision based on the application and
the supporting information submitted with the application
for waiver.

9.7(3) The division will inform participating abstractors
and participating attorneysin the county for which the waiver
is requested, the lowa State Bar Association, the lowa Land
Title Association, and any person requesting such informa-
tion that an application for waiver has been made to the divi-
sion. Interested parties may submit evidence or statementsin
support of or in opposition to the application in writing or by
personal appearance before the division board. Notification
to interested parties is not a requirement for the division
board to consider the waiver, and failure to inform interested
parties of an application for waiver shall not void or other-
wise nullify any action or decision of the division board.

9.7(4) The division board may grant the waiver if the
board finds:

a. That the requirements of lowa Code section 16.91(5)
impose a hardship to the attorney or abstractor; and

b. That thewaiveris:

(1) Clearly inthe public interest; or

(2) Absolutely necessary to ensure availability of title
guaranties throughout the state.

9.7(5) The decision of the division board shall be final
agency action.

265—9.8(16) Application for title guaranty certificates.
The division may authorize entities engaged in the real estate
industry to apply directly to the division for atitle guaranty
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commitment or certificate to be issued by the division. The
applicant shall complete and submit such forms and other in-
formation as the division may require and pay the appropriate
fee. Entitiesengaged in thereal estate industry which the di-
vision may authorize include, but are not limited to, mortgage
lenders as defined in lowa Code section 16.1(27), and closing
and escrow companies.

265—9.9(16) Contracts, forms, manuals, instructions,
and guides. The division shall adopt and issue such con-
tracts, forms, manuals, instructions, and guides asthe division
deems necessary to set out participation standards and re-
quirements, and such other matters that the division deems
necessary for implementation and effective administration of
the title guaranty program. The provisions of the manuals, in-
structions, and guides shall be applicable to participantsin the
title guaranty program.

9.9(1) Adoption. The contracts, forms, manuals, instruc-
tions, and guides will be adopted or revised or amended on
approval of a magjority vote of the division board, without
publication of notice and without providing an opportunity
for public comment. In accordance with lowa Code section
17A.4(2), the contracts, forms, manuals, instructions, and
guides are a classification of rule making for which notice
and public participation are impracticable and unnecessary
because:

a. lowa Code section 16.2 vests the powers of the divi-
sion relating to the issuance of title guarantiesin the division
board, and lowa Code section 16.91 authorizes the division
board to operate the title guaranty program and adopt con-
tracts, forms, and set fees;

b. Such contracts, forms, manuals, instructions, and
guides may need to be amended quickly to addresstitle un-
derwriting standards and procedures, to protect the division
and its programs, and to ensure the efficient operation of the
division; and

c. Participants are agents or quasi agents of the division
and the contracts, forms, manuals, instructions, and guides
are intra-agency directives.

The division will inform the lowa State Bar Association,
the lowa Land Title Association, and any person requesting
such information of any proposed change in the contracts,
forms, manuals, instructions, and guides at least 30 days
prior to the date of the division board meeting at which the
matter will be considered. Interested parties may submit evi-
dence or statements in support of or in opposition to the pro-
posal in writing or by personal appearance before the divi-
sion board.

9.9(2) Availability. The contracts, forms, manuals, in-
structions, and guides are furnished to participantsin thetitle
guaranty program at no charge. They may be reviewed and
copied in their entirety from the division’s Web site. Copies
shall be deposited with the administrative rules coordinator
and at the state law library. Copies of paper editions for non-
participants are available from the division upon request for a
fee. Thedivision will charge afeeto recover the costs of the
binder, contents, and mailing for the paper editions. Current
price information is available upon request from the division.

265—9.10(16) Rates. Thedivision board shdl fix the rate or
fee, if any, for the owner’s guaranty, the lender’s guaranty, the
various endorsements, the closing protection letter and any
other product or service that will be offered by the division.
The division shall set the rates by resolution and may change
the rates from time to time in the same manner.

265—9.11(16) Feesand premiums. No participant in the
title guaranty program shall charge or receive any portion of
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the fee for the guaranty or the fee for any other product or ser-
vicethat is paid to the division.

9.11(1) A participant shall calculate the title certificate
fees according to the applicable rate schedule in effect on the
effective date of the commitment or of the certificate, which-
ever isearlier. A participant shall collect the fee in effect for
any other product or service offered by the division at the
time the product or serviceis sold.

9.11(2) A participant may charge and collect feesthat are
customarily charged for services or other products provided
as part of areal property transaction.

9.11(3) All fees collected by a participant payable to the
division shall be held for the use and benefit of the division
until paid to the division. The participant shall remit the fees
payable to the division at the time and in the manner directed
by the division from time to time, but in no event later than
the date of the issuance of the guaranty.

265—9.12(16) Audit procedures.

9.12(1) Serialized formsaudit. The division will periodi-
cally supply to a participating attorney who issuestitle guar-
anty certificatesalist of al serialized formsthat, according to
the division’s records, are in the custody and control of the
participating attorney. The participating attorney shall, with-
in 15 days of receipt of the list of serialized forms, return the
list to the division either with a certification that it is correct,
or with an explanation of any discrepancies between the re-
cords of the division and the participating attorney.

9.12(2) Office audits. The division may, with or without
notice to a participating abstractor or participating attorney,
audit the participant at the participant’s office. This audit
may include, but need not be limited to, areview of the par-
ticipant’s commitment and policy issuance procedures, an
audit of serialized forms, an audit and test of title plants and
tract indices, and verification of the participant’s compliance
with participation agreements, the Code of lowa, these rules,
manuals, and guides and any other written or oral instruc-
tions or requirements of the division.

265—9.13(16) Claims.

9.13(1) Claim procedures. In the event of loss or damage
or potential loss or damage arising by reason of amatter actu-
ally, possibly, or allegedly within the coverage of a commit-
ment or certificate or by reason of any other matter for which
the division is actualy, possibly, or alegedly liable (referred
to herein as a“claim”), the rights and responsihilities of the
division and the participating abstractor and participating at-
torney are asfollows:

a.  Upon receipt of notice by a participant of aclaim, the
participant must notify the division in writing, setting forth
and including at a minimum:

(1) The name, address, and telephone number of the
claimant and the claimant’s attorney, if any;

(2) The number assigned to the commitment and certifi-
cate and a copy of the commitment and certificate if not pre-
viously forwarded to the division; and

(3) A description of the claim and copies of any docu-
ments, correspondence, surveys, title searches, or other writ-
ings, and other information supplied to or available to the
participant relevant to the claim.

Under this rule, the participant shall notify the division
within three business days of receipt of information about a
claim and shall mail notification to the division by first-class
mail at the division's addressin subrule 9.4(1). In addition to
the notice required by the preceding sentence, if the nature of
the claim is such that the insured claimant or the division, or
both, may suffer loss or damage that might be reduced or
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avoided by notice given more promptly than required by the
preceding sentence, the participant shall notify the division
by telephone, facsimile transmission, overnight mail or other
overnight delivery service, or any combination of these
methods.

b. When a participant receives a request from the divi-
sion for information with respect to a claim, the participant
shall supply to the division any documents, correspondence,
surveys, abstracts of title, title searches, other writings, or
other information known by or available to the participant
and relevant to the claim, even if not specifically requested
by the division. The participant’s response to the division un-
der this paragraph must be made within three days of the par-
ticipant’s receipt of the request and must be sent by first-class
mail to the division employee, agent, or other authorized per-
son who requested the information. In addition to the partici-
pant’s response as required by the preceding sentence, if the
nature of the claim is such that the insured claimant or the di-
vision, or both, may suffer loss or damage that might be re-
duced or avoided by a response quicker than that required by
the preceding sentence, or if the division requests a quicker
response, the participant shall respond by telephone, facsm-
ile transmission, overnight mail or other overnight delivery
service, or any combination of these methods, to the division
employee, agent, or other authorized person requesting the
information.

c. A participant shall cooperate fully in the investigation
and resolution of a claim and shall supply any additional,
new information that may come to the participant’s attention
with such promptness as the circumstances permit.

d. Thedivision may, with or without prior notice to the
participant or participants involved, investigate and resolve
any claim in any manner that, in the division’s sole discre-
tion, the division may deem advisable. Investigation and res-
olution may include but are not limited to, determinations of
liahility, retention of counsel for the division or for the in-
sured claimant, settlement with the insured claimant or other
party, and recovery of amounts paid.

9.13(2) Claim loss recovery from participants.

a. Amounts paid by the division in the investigation and
resolution of aclaim, hereinafter referred to asa“claimloss,”
including, but not limited to, payments to the insured, pay-
ments to adverse claimants, attorneys’ fees, and al other ex-
penses and costs related to or arising from the claim in accor-
dance with the provisions of thisrule, are recoverable from a
participant by the division.

b. Inthe absence of knowledge by the participant about
the title defect or other matter causing the claim loss, the divi-
sion shall not seek recovery from the participant when a
claim loss arises from one or more of the following:

(1) Hidden defects, including, but not limited to, forged
deeds and mortgages, false affidavits, and false statements of
marital status;

(2) Errorsby public officials in maintaining and indexing
the public records including, but not limited to, errors by
county assessors, recorders, clerks, and treasurers;

(3) Errorsin these rules, the division’s manuals, guides,
procedures, and any other written or oral instructions or re-
guirements given by the division that the participant relies
upon in issuing an abstract of title, opinion, commitment,
certificate, or endorsement;

(4) Errors in surveys provided by registered lowa land
surveyors that the participant relies upon in giving survey
coverage or issuing an endorsement or endorsements; or
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(5) Underwriting determinations or title risks approved
by the division prior to issuance of the abstract of title, opin-
ion, commitment, certificate, or endorsement.

c. The participant shall reimburse the division for a
claim loss when the division determines, in accordance with
9.13(2)"“d,” that the participant is liable and when the claim
loss arises from one or more of the following:

(1) Errorsby the participant in the title search and report
of information in the public record;

(2) Reliance by the participant upon sources of title
searches and other title information that had not been ap-
proved by the division at the time of the reliance;

(3) Errors made by the participant in examining the title
information provided in an abstract of title, survey, affidavit,
or other source of title information;

(4) Errors made by the participant in the preparation or re-
view of an abstract of title, opinion, commitment or certifi-
cate;

(5) Knowing issuance of an abstract of title, opinion,
commitment or certificate by the participant upon a defective
title; or

(6) Failure of the participant to follow these rules, the di-
vision's manuals, guides, procedures, or any other written or
oral instructions or requirements given by the division with
respect to any other matters not included within 9.13(2)"c.”

d. Unlessanother rule, the Code of lowa, a procedure, or
a guideline provides for a different standard of liability or
other rule for determining whether the participant shall beli-
able for a claim loss, the division shall apply the following
standards:

(1) In the event that a claim loss occurs for which the
divison may seek recovery from the participant under
9.13(2)“c"(1), the division may demand reimbursement
from the participant if the participant was grossly negligent
in conducting the title search. Gross negligence includes the
failure to make a search or the use of inadequate search pro-
cedures. Gross negligence under the preceding sentencein-
cludes but is not limited to failure to search certain indices,
failure to search all names of parties with an interest in the
real estate, or failure to search in al public offices required
by the division search procedures or procedures used by pru-
dent title searchersif the division has not established specific
search procedures. In making its determination whether to
seek recovery, the division may consider the complexity of
the public rec-ord, the reliance of the participant upon divi-
sion-approved search procedures, the training and experi-
ence of the person who made the error, and the existence or
nonexistence of previous search errors by the participant.

(2) In the event that a claim loss occurs for which the
divison may seek recovery from the participant under
9.13(2)“c"(2), the division may demand reimbursement
from the participant if the participant relied upon sources of
title searches or other title information that had not been ap-
proved by the division at the time of the reliance.

(3) In the event that a claim loss occurs for which the
divison may seek recovery from the participant under
9.13(2)“c"(3), the division may demand reimbursement
from the participant if the participant negligently examined
the title information used in making a title determination,
failed to raise an appropriate exception, waived an exception,
or endorsed a title commitment or certificate. The division
may make full review of local county abstracting standards
and bar title rules as a guide to determine whether the partici-
pant has failed to meet the standard of skill and competence
of an abstractor who prepares an abstract of title or alawyer
who examines titles in the community where the claim arose.



IAB 4/28/04

IOWA FINANCE AUTHORITY/[265](cont’ d)

The division may also consider whether the participant fol-
lowed these rules, the division's manuals, guides, proce-
dures, or any other written or oral instructions or require-
ments given by the division in examining thetitle. In addi-
tion, the division may seek input from other participants in
the community in which the claim arose as to the standard of
care of an abstractor who prepares an abstract of title or of a
lawyer who examines titles in that community.

(4) In the event that a claim loss occurs for which the
divison may seek recovery from the participant under
9.13(2)“c"(4), the division may demand reimbursement
from the participant if the participant negligently prepared
and reviewed an abstract of title, opinion, commitment or
certificate.

(5) In the event that a claim loss occurs for which the
division may seek recovery from the participant under
9.13(2)“c"(5), the division may demand reimbursement
from the participant if the issuance of the abstract of title,
opinion, commitment or certificate constituted fraud, con-
cealment or dishonesty, or if the issuance of the abstract of
title, opinion, commitment or certificate was based upon an
underwriting decision on an unusual risk that was made with-
out contacting the division for approval.

(6) In the event that a claim loss occurs for which the
divison may seek recovery from the participant under
9.13(2)“c"(6), the division may demand reimbursement
from the participant if the participant failed to follow these
rules, the division's manuals, guides, procedures, or any oth-
er written or oral instructions or reguirements given by the
division with respect to the matter causing the claim loss.

(7) Inthe event the division seeks reimbursement from a
participant, the division shall state the basis of the reimburse-
ment as indicated in 9.13(2)“¢” and 9.13(2)“d" (1) to (6).

e. Thedivision board may, from time to time by resolu-
tion, establish levels of authority, including dollar amounts,
for the board, the director and division staff for the settlement
of claims made under the title guaranty certificates.

265—9.14(16) Rulesof congtruction. In the construction of
these rules, the following rules shall be observed, unless ei-
ther the rules of the lowa Code, Chapter 4, Construction of
Statutes, or the following rules are inconsistent with the mani-
fest intent or the context of the rule:

The word “shall” means mandatory and not permissive
and the word “may” means permissive and not mandatory.

Theword “closing” includes, but is not limited to, the re-
cording of a deed executed and delivered in lieu of a mort-
gage foreclosure or pursuant to a mortgage foreclosure pro-
ceeding and also includes the entry into a binding agreement
and transfer of possession by a seller to abuyer on a contract
sale of land.

Nothing contained in these rules shall be construed to re-
quire a participating attorney to disclose privileged informa-
tion of aclient to the division or to any other party.

Any rule that provides a specific remedy or sanction for
violation of the rule shall not be construed as limiting the
ability of the division to pursue and enforce other penalties or
sanctions under these rules, or otherwise, against the partici-
pating abstractor, participating attorney or other person re-
sponsible or liable, either separately, concurrently, cumula-
tively, or in any combination, at the sole discretion of the di-
vision.

Thefailure of the division to enforce aright or remedy un-
der these rules, a statute, or the common law shall not be
construed as a waiver of such right or remedy either in the
specific instance or in any other instance.
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265—9.15(16) Implementation. The provisions for ab-
stracting requirements in the event of refinancing a mortgage
or granting a second mortgage set out in subrule 9.6(4), first
unnumbered paragraph, shall be implemented upon the is-
suance of amanud, instruction or guide by the division board.

265—9.16 through 9.19 Reserved.
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Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 1owa Code sections 904A.4(2)
and 906.3, the Board of Parole hereby gives Notice of In-
tended Action to rescind Chapters 1 to 15 and adopt new
Chapters 1 to 16, lowa Administrative Code.

Since the Board’s present rules became effective on or
about July 7, 1999, there have been substantial changesin the
lowa Code sections which the rules are intended to imple-
ment, as well as in Board policy and procedure. These
changes have necessitated a redrafting of the Board's admin-
istrativerules. A synopsis of therulesisasfollows:

Chapter 1 defines the organization, administration, and
duties of the Board of Parole,

Chapter 2 provides the general rule-making procedures of
the Board of Parole.

Chapter 3 provides the manner in which the public may
petition for rule making.

Chapter 4 provides the manner in which the public may re-
quest adeclaratory ruling.

Chapter 5 provides information regarding the lowa Fair
Information Practices Act.

Chapter 6 defines public records and communications
with the Board of Parole.

Chapter 7 provides procedures relating to victim notifica-
tion.

Chapter 8 provides procedures relating to consideration
for parole and work release.

Chapter 9 is reserved.

Chapter 10 provides the general parole and work release
supervision procedures of the Board of Parole.

Chapter 11 provides the general parole revocation proce-
dures of the Board of Parole.

Chapter 12 isreserved.

Chapter 13 provides the general parole discharge proce-
dures of the Board of Parole.

Chapter 14 provides procedures relating to executive
clemency.

Chapter 15 provides the general appeal procedures of the
Board of Parole.

Chapter 16 provides the waiver procedures of the Board of
Parole.

Any interested person may submit written comments on or
before May 18, 2004, addressed to Richard S. Bordwell, Vice
Chair, Board of Parole, Holmes Murphy Building, 420 Wat-
son Powell Jr. Way, Des Moines, lowa 50309.
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A public hearing will be held at 10 am. on May 18, 2004,
at the Board's offices at the Holmes Murphy Building, 420
Watson Powell Jr. Way, Des Moines, lowa 50309.

These rules were approved by the lowa Board of Parole on
April 8, 2004. It isthe Board's intention to make these rules
effective on or about July 28, 2004.

These rules are intended to implement 1owa Code chapters
17A, 21, 22, 217, 902, 904A, 906, 908, 914, and 915.

The following amendment is proposed.

Rescind 205—Chapters 1 to 15 and adopt the following
new chaptersin lieu thereof:

CHAPTER 1
ORGANIZATION AND GENERAL ADMINISTRATION

205—1.1(904A) Board description.

1.1(1) The board of parole is established by lowa Code
chapter 904A and consists of five members, including a
chairperson.

1.1(2) Board members are appointed by the governor for
staggered terms of four years and are subject to confirmation
by the senate.

1.1(3) The board is responsible directly to the governor
and is attached to the department of corrections for the pur-
pose of receiving routine administrative and support ser-
vices.

1.1(4) Theboard chairperson is appointed by the governor
and serves at the pleasure of the governor.

1.1(5) Vacanciesin the board arefilled in the same man-
ner as regular appointments. Appointeeswho fill vacancies
serve for the balance of the term.

1.1(6) Asusedintherulesof the lowaboard of parole, the
term “board” shall mean the lowa board of parole.

205—1.2(904A) Board responsibilities. The statutory re-
sponsihilities of the board are:

1.2(1) Reviewing and interviewing inmates for parole or
work release, and granting parole or work release.

1.2(2) Interviewing inmates according to board of parole
administrative rules.

1.2(3) Gathering and reviewing information regarding
new parole and work release programs being instituted or
considered nationwide, and determining which programs
may be useful to lowa. Reviewing the current parole and
work release programs and procedures used in lowa on an
annual basis.

1.2(4) Increasing the utilization of data processing and
computerization to assist in the orderly conduct of the parole
and work release system.

1.2(5) Conducting such studies of the parole and work re-
lease system as the governor and general assembly shall re-
quest.

1.2(6) Providing, to public and private entities, technical
assistance and counseling related to the board's purposes.

1.2(7) Reviewing and making recommendations to the
governor regarding al applications for reprieve, pardon,
commutation of sentence, remission of a fine or forfeiture,
and restoration of citizenship rights.

1.2(8) Maintaining arisk assessment program which shall
provide risk analysis for the board.

205—1.3(904A) Businesslocation and hours. Theboard’s
business office address is Holmes Murphy Building, 420
Watson Powell Jr. Way, Des Moines, |owa 50309, tel ephone
(515)242-5757. Business hours are 8 am. to 4:30 p.m.,
Monday through Friday, excluding legal holidays.

205—1.4(904A) Board meetings.
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1.4(1) The board may conduct the following meetings:

a. Businessmesting. The board may meet each month to
consider rules, procedure and other matters.

b. Public hearing. The board may conduct a public hear-
ing to solicit input and comment on parole and work release
procedures.

c. Board session. The board shall be in session each
month at any location designated by the chairperson. A
board session may include:

(1) Parole and work release case reviews,

(2) Parole and work release interviews;

(3) Parole rescission hearings;

(4) Parole discharge reviews;

(5) Executive clemency reviews.

1.4(2) Quorum.

a. A mgjority of the members of the board constitutes a
quorum except as provided herein.

b. The chairperson shall designate panels composed of at
least three board members to conduct board sessions except
as provided herein.

1.4(3) Mgjority vote. All questions shall be decided by a
majority vote of the members except as provided herein.

1.4(4) Parliamentary authority. Robert’s Rules of Order,
current edition, shall govern the conduct of al business meet-
ings of the board except as provided herein.

1.4(5) Minutes. The board shall keep copies of the min-
utes of board meetings on file at the business office. Thelist
of individuals considered by the board for action shall consti-
tute the minutes of a board session.

1.4(6) Public notice and agenda. The board shall establish
the date, time, and location of all meetings. The board shall
give public notice of all meetings pursuant to lowa Code
chapter 21. The board shall mail copies of, or provide by
electronic means, notices of public meetings and tentative
agenda to news mediathat have so requested. Whenitisde-
termined that an emergency meeting is required, the board
shall notify the news media as soon as the need for an emer-
gency meeting has been decided. The nature of the emergen-
cy shall be stated in the minutes.

1.4(7) Public accessto meetings. Members of the public
have access to board meetings as provided in lowa Code
chapter 21. Personswishing to appear before the board shall
submit their requests to the business office not less than three
days prior to the business meeting. Members of the public
wishing to attend board meetings conducted in department of
corrections penal institutions should consult, in advance, de-
partment of corrections administrative rules relating to visi-
tation and public access.

1.4(8) Electronic meetings. The board may conduct a
meeting by electronic means as provided in lowa Code sec-
tion 21.8.

These rules are intended to implement lowa Code chapter
904A.

CHAPTER 2
AGENCY PROCEDURE FOR RULE MAKING

The board of parole hereby adopts the agency procedure
for rule making segment of the Uniform Rules on Agency
Procedure which are printed in the first volume of the lowa
Administrative Code with the following amendments:

2.3(2) Anticipated rule making. In lieu of the words
“(commission, board, council, director)”, insert “board of pa-
role”.

2.5(1) Written comments. In lieu of the words“ (identify
office and address)”, insert “ Executive Director of the Board
of Parole, Holmes Murphy Building, 420 Watson Powell Jr.
Way, Des Moines, lowa 50309".
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2.6(2) Mailing list. In lieu of the words “(designate of -
fice)”, insert “Board of Parole, Holmes Murphy Building,
420 Watson Powell Jr. Way, Des Moines, lowa 50309” .

2.11(1) Generd. Inlieu of the words“(specify the office
and address)”, insert “the executive director of the board of
parole’.

These rules are intended to implement 1owa Code chapter
17A.

CHAPTER 3
PETITIONS FOR RULE MAKING

The board of parole hereby adopts the petitions for rule
making segment of the Uniform Rules on Agency Procedure
which are printed in the first volume of the lowa Administra-
tive Code with the following amendments:

205—3.1(17A) Petition for rule making. In lieu of the
words “(designate office)”, the text should read “ Board of Pa-
role, Holmes Murphy Building, 420 Watson Powell Jr. Way,
Des Moines, lowa 50309".

In lieu of thewords“(AGENCY NAME)”, the heading on
the petition form should read “BEFORE THE BOARD OF
PAROLE OF THE STATE OF IOWA".

205—3.3(17A) Inquiries. Inlieu of the words“(designate
official by full title and address)”, the text should read “the
Executive Director of the Board of Parole, Holmes Murphy
Building, 420 Watson Powell Jr. Way, Des Moines, lowa
50309".

These rules are intended to implement 1owa Code chapter
17A.

CHAPTER 4
DECLARATORY ORDERS

The board of parole hereby adopts the declaratory orders
segment of the Uniform Rules on Agency Procedure which
are printed in the first volume of the lowa Administrative
Code with the following amendments:

205—4.1(17A) Petition for declaratory order. Inlieu of
the words “ (designate agency)”, the text should read “board
of parole’. Inlieu of the words “(designate office)”, the text
should read “Board of Parole, Holmes Murphy Building, 420
Watson Powell Jr. Way, Des Moines, lowa 50309".

In lieu of thewords“(AGENCY NAME)”, the heading on
the petition form should read “BEFORE THE BOARD OF
PAROLE OF THE STATE OF IOWA".

205—4.2(17A) Notice of petition. In lieu of the words
“(designate agency)”, the text should read “board of parole’.

205—4.3(17A) Intervention.

4.3(1) Inlieu of thewords*  days’, the text should
read “20 days’.

4.3(2) Inlieu of the words “(designate agency)”, the text
should read “the board of parole’.

4.3(3) Inlieu of the words “(designate office)”, the text
should read “Board of Parole, Holmes Murphy Building, 420
Watson Powell Jr. Way, Des Moines, lowa50309”. In lieu of
the words “ (designate agency)”, the text should read “board
of parole”. In lieu of the words “(AGENCY NAME)", the
text should read “BEFORE THE BOARD OF PAROLE OF
THE STATE OF IOWA”.

205—4.4(17A) Briefs. In lieu of the words “(designate
agency)”, the text should read “board of parole”.

205—4.5(17A) Inquiries. Inlieu of the words“(designate
official by full title and address)”, the text should read “the
Executive Director of the Board of Parole, Holmes Murphy
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Building, 420 Watson Powell J. Way, Des Moines, lowa
50309".

205—4.6(17A) Service and filing of petitions and other
apers.

4.6(2) Filing—when required. In lieu of the words
“(specify office and address)”, the text should read “Board of
Parole, Holmes Murphy Building, 420 Watson Powell Jr.
Way, Des Maines, lowa 50309". In lieu of the words
“(agency name)”, the text should read “board of parole”.

4.6(3) Method of service, time of filing, and proof of
mailing. Method of service, time of filing and proof of mail-
ing shall be as provided in the contested cases segment of the
Uniform Rules on Agency Procedure.

205—4.7(17A) Consideration. Inlieu of thewords* (desig-
nate agency)”, the text should read “board of parole”.

205—4.8(17A) Action on petition.
4.8(1) Inlieu of the words* (designate agency head)”, the
text should read “chairperson of the board of parole’.
4.8(2) The date of issuance of an order or of arefusal to
issue an order is as defined in the contested cases segment of
the Uniform Rules on Agency Procedure.

205—4.9(17A) Refusal toissueorder. Inlieu of the words
“(designate agency)”, the text should read “ board of parole”.

205—4.12(17A) Effect of adeclaratory order. Inlieu of
the words “ (designate agency)”, the text should read “ board
of parole’.

These rules are intended to implement 1owa Code chapter
17A.

CHAPTERS
FAIR INFORMATION PRACTICES

The board of parole hereby adopts, with the following ex-
ceptions and amendments, the Uniform Rules on Agency
Procedure relating to public records and fair information
practices which are printed in the first volume of the lowa
Administrative Code.

205—5.1(17A,22) Definitions. Asused in this chapter:

“Agency” means the board of parole.

“Confidential records’ means records, as defined under
lowa Code sections 22.7, 22.8, 904.601, 904.602 and
904.603, which are not disclosed to members of the public
except by court order. Thisincludes records which the board
is prohibited by law from making available for inspection by
members of the public and those exempt records which the
board has determined not to disclose to members of the pub-
lic.

“Open records’ means those records which are not autho-
rized or required to be kept confidential under lowa Code
section 22.7, 22.8, 904.601, or 904.602 or any other provi-
sion of the law.

205—5.2(17A,22) Statement of policy. The purpose of this
chapter isto facilitate broad public access to open records. It
also seeks to facilitate sound agency determinations with re-
spect to the handling of confidential records and the imple-
mentation of the fair information practices Act. Thisagency
is committed to the policies set forth in lowa Code chapter 22.
Agency staff shall cooperate with members of the public in
implementing the provisions of that chapter.

205—5.3(17A,22) Requestsfor accessto records.

5.3(1) Location of record. A request for accessto arecord
should be directed to the office where the record is kept. Rec-
ords of current inmates, work releasees and parolees are
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maintained in the office of the Board of Parole, Holmes
Murphy Building, 420 Watson Powell Jr. Way, Des Moines,
lowa 50309, telephone (515)242-5757.

5.3(2) Office hours. Open records shall be made available
during al customary office hours, which are 8 am. to
4:30 p.m., Monday through Friday, excluding legal holidays.

5.3(3) Request for access. Requests for access to records
may be made in writing, in person, or by telephoneif the re-
guest isfor open record information. Requests shall identify
the particular records sought by name or description in order
to facilitate the location of therecord. Mail requests shall in-
clude the name, address and telephone number of the person
requesting the information. A person shall not be required to
give areason for requesting an open record.

5.3(4) Responseto requests. The custodian is authorized
to grant or deny access to the record according to the provi-
sions of lowa Code chapter 22, lowa Code sections 904.601,
904.602, and 904.603 and this chapter. The decision to grant
or deny access may be delegated to one or more designated
employees. Unlessthe size or nature of the request requires
time for compliance, the agency shall comply with the re-
guest as soon as practicable. However, accessto such arec-
ord may be delayed for one of the purposes authorized by
lowa Code section 22.8(4) or 22.10(4) or for good cause.
The agency shall promptly inform the requester of the reason
for the delay. A request to review a confidential record shall
be in writing and shall enumerate the specific grounds justi-
fying access to the confidential record and shall provide any
proof necessary to establish relevant facts prior to receiving
access to the record.

5.3(7) Fees.

c. Supervisory fee. Anhourly fee may be charged for ac-
tual agency expenses in supervising the examination and
copying of requested records when the supervision time re-
quired isin excess of five minutes. That hourly fee shall not
be in excess of the hourly wage of an agency employee who
ordinarily would be appropriate and suitable to perform this
supervisory function.

205—5.5(17A,22) Requestsfor treatment of arecord asa
confidential record and its withholding from examina-
tion.

5.5(5) Request granted or deferred. If arequest for confi-
dential record treatment is granted, or if action on such are-
quest is deferred, a copy of the record from which the matter
in question has been deleted and a copy of the decision to
grant the request or to defer action upon the request will be
placed in the agency’s public file in lieu of the original rec-
ord. If the agency subsequently receives arequest for access
to the original record, the agency will make reasonable and
timely efforts to notify any person who hasfiled arequest for
its treatment as a confidential record.

205—5.6(17A,22) Procedure by which additions, dissents
or objections may be entered into certain records. Except
as otherwise provided by law, a person may file arequest with
the custodian to review, and to have a written statement of
additions, dissents, or objections entered into, a record con-
taining personally identifiable information pertaining to that
person. However, this does not authorize a person who isthe
subject of such arecord to dter the origina copy of that record
or to expand the official record of any agency proceeding. Re-
guester shall send the request to review such arecord or the
written statement of additions, dissents, or objections to the
custodian or to the Board of Parole, Holmes Murphy Build-
ing, 420 Watson Powell Jr. Way, Des Moines, lowa 50309.
The request to review such arecord or the written statement of
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such a record of additions, dissents, or objections must be
dated and signed by the requester, and shall include the cur-
rent address and tel ephone number of the requester or there-
quester’s representative.

205—5.7(17A,22) Consensual disclosure of confidential
records.

5.7(1) Consent to disclose by asubject individual. To the
extent allowed by law, the subject may consent in writing to
agency disclosure of confidential records as provided in rule
5.4(17A,22).

5.7(2) Complaintsto public officials. A letter from asub-
ject of a confidential record to a public official which seeks
the official’s intervention on behaf of the subject in a matter
that involves the agency may, to the extent permitted by law,
be treated as an authorization to release sufficient informa-
tion about the subject to the official to resolve the matter.

5.7(3) Obtaining information from a third party. The
board is required to obtain information to assist in making de-
cisions regarding classification, programming, security and
administrative management. Requests to third parties for
this information may involve the release of confidential in-
formation about individuals. Except as provided by law, the
board may make these requests only when the individual has
authorized the release.

205—5.9(17A,22) Routine use. To the extent allowed by
law, the following uses are considered routine uses of all
agency records:

5.9(1) Disclosureto those officers, employees, and agents
of the agency who have a need for the record in the perfor-
mance of their duties. The custodian of the record may, upon
request of any officer or employee, or on the custodian’s own
initiative, determine what constitutes legitimate need to use
confidential records.

5.9(2) Disclosure of information indicating an apparent
violation of the law to appropriate law enforcement authori-
tiesfor investigation and possible criminal prosecution, civil
court action, or regulatory order.

5.9(3) Disclosure to the department of inspections and ap-
peals for mattersin which it is performing services or func-
tions on behalf of the agency.

5.9(4) Transfersof information within the agency, to other
state agencies, or to units of local government as appropriate
to administer the program for which the information is col-
lected.

5.9(5) Information released to staff of federal and state en-
tities for audit purposes or for purposes of determining
whether the agency is operating a program lawfully.

5.9(6) Any disclosure specifically authorized by the stat-
ute under which the record was collected or maintained.

205—5.10(17A,22) Disclosureswithout the consent of the
subject.

5.10(1) Open records are routinely disclosed without the
consent of the subject.

5.10(2) To the extent alowed by law, disclosure of confi-
dential records may occur without the consent of the subject.
Following are instances when disclosure, if lawful, will gen-
erally occur without notice to the subject:

a. For aroutine use as permitted by law and in the partic-
ular record system.

b. Toarecipient who has provided the agency with ad-
vance written assurance that the record will be used solely
asastatistical research or reporting record, provided that the
record istransferred in aform that does not identify the sub-
ject.
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c. To another government agency or to an instrumentali-
ty of any governmental jurisdiction within or under the con-
trol of the United States for a civil or criminal law enforce-
ment activity if the activity is authorized by law, and if the
head of such government agency or instrumentality has sub-
mitted a written request to the agency specifying the record
desired and the law enforcement activity for which the record
is sought.

d. Toanindividua pursuant to a showing of compelling
circumstances affecting the health or safety of any individual
if anotice of the disclosure is transmitted to the last-known
address of the subject.

e. To thelegidative services agency under lowa Code
Supplement section 2A.3.

f. Disclosures in the course of employee disciplinary
proceedings.

g. Inresponseto acourt order or subpoena.

205—5.11(17A,22) Releaseto subject.

5.11(1) The subject of a confidential record may file a
written request to review confidential records about that per-
son. However, the board need not rel ease the following rec-
ords to the subject:

a. Theidentity of aperson providing information to the
agency need not be disclosed directly or indirectly to the sub-
ject of the information when the information is authorized to
be held confidential pursuant to lowa Code sections 22.7(18)
and 904.602.

b. Records need not be disclosed to the subject when
they are the work product of an attorney or are otherwise
privileged.

c. Peaceofficers investigative reports may be withheld
from the subject, except as required by the lowa Code.

d. Asotherwise authorized by law.

5.11(2) When arecord has multiple subjects with interest
in the confidentiality of the record, the board may take rea-
sonable steps to protect confidential information relating to
another subject.

205—5.12(17A,22) Availability of records.

5.12(1) Open records. Board records are open for public
inspection and copying unless otherwise prohibited by cur-
rent rule or law.

5.12(2) Confidential records. The following records may
be kept confidential. Records are listed by category, accord-
ing to the legal basis for withholding them from public in-
spection.

a. Sealed hids received prior to the time set for public
opening of bids; (lowa Code section 72.3)

b. Tax records made available to the agency; (lowa Code
sections 422.17, 422.20)

c. Minutes of closed meetings of a governmental body;
(lowa Code section 21.5(4))

d. ldentifying detailsin final orders, decisions and opin-
ions to the extent required to prevent a clearly unwarranted
invasion of personal privacy or trade secrets under lowa
Code section 17A.3(2)(d);

e. Those portions of agency staff manuals, instructions,
or other statements issued which set forth criteria or guide-
lines to be used by agency staff in auditing, in making inspec-
tions, in settling commercia disputes or negotiating com-
mercial arrangements, or in the selection or handling of
cases, such as operational tactics or alowable tolerance or
criteria for the defense, prosecution or settlement of cases,
when disclosure of these statements would:

(1) Enable law violators to avoid detection;

(2) Facilitate disregard of requirements imposed by law;
or
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(3) Giveaclearly improper advantage to personswho are
in an adverse position to the agency; (lowa Code section
22.7)

f.  Records which constitute attorney work product, or
attorney-client communications, or which are otherwise
privileged. Attorney work product is confidential under
lowa Code sections 22.7(4), 622.10 and 622.11, lowa Rule of
Civil Procedure 1.503(3), Federal Rule of Civil Procedure
26(b)(3), and caselaw. Attorney-client communications are
confidential under lowa Code sections 622.10 and 622.11,
the rules of evidence, the Code of Professional Responsibil-
ity and case law;

g. Other records made confidential by law.

205—b5.13(17A,22) Personally identifiable information.

5.13(1) This rule describes the nature and extent of per-
sonally identifiable information which is collected, main-
tained and retrieved by the agency by personal identifier in
record systems as defined in this rule. For each record sys-
tem, thisrule:

a. Describesthe legal authority for the collection of that
information and the means of storage of that information;
and

b. Indicates whether a data processing system matches,
collates, or permits the comparison of personally identifiable
information in one record system with personally identifiable
information in another record system.

5.13(2) Litigation files. Thesefilesor records contain in-
formation regarding litigation or anticipated litigation, which
includes judicial and administrative proceedings. The rec-
ords include briefs, depositions, docket sheets, documents,
correspondence, attorney notes, memoranda, research mate-
rials, witness information, investigation materials, informa
tion compiled under the direction of the attorney and case
management records. The files contain materials which are
confidential as attorney work product and attorney-client
communications. Some materials are confidential under oth-
er applicable provisions of law or because of a court order.
Persons wishing copies of pleadings and other documents
filed in litigation should obtain these from the clerk of the ap-
propriate court which maintains the official copy.

5.13(3) Personnel files. The agency maintains files con-
taining information about employees, families and depen-
dents, and applicants for positions with the agency. Thefiles
include payroll records, biographical information, medical
information relating to disability, performance reviews and
evauations, disciplinary information, and tax withholding
information concerning the employer-employee relation-
ship. Some of this information is confidential under lowa
Code section 22.7(11).

205—5.14(17A,22) Other groups of records available for
public inspection—poalicies and procedur es (excluding se-
curity), meeting minutes. This rule describes groups of rec-
ords maintained by the board other than record systems as
previously defined. These records are routinely available to
the public. However, the board's file of these records may
contain confidential information, as discussed in rule
5.12(17A,22). Thefollowing records are stored both as hard
copy and in automated data processing systems unless other-
wise noted.

5.14(1) Rule-making records. Rule-making records may
contain information about individuals making written or oral
comments on proposed rules. Thisinformation is collected
pursuant to lowa Code section 17A .4.

5.14(2) Board meeting records. Agendas, minutes and
materials presented to the board are available from the office
of the director, except those records concerning closed ses-
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sions which are exempt from disclosure under lowa Code
section 21.5(4) or which are otherwise confidential by law.
Board meeting records contain information about people
who participate in meetings. The information is collected
pursuant to lowa Code section 21.3. Thisinformation is not
retrieved by individual identifier.

5.14(3) Publications. News releases, annua reports, proj-
ect reports, board newdletters, and related documents are
available from the board office. Board news rel eases, project
reports, and news etters may contain information about indi-
viduals, including board staff or members of the board coun-
cils or committees. Thisinformation is not retrieved by indi-
vidual identifier.

5.14(4) Statistical reports. Periodic reports of the board
for various board programs are available from the board of -
fice. Statistical reports do not contain personally identifiable
information.

5.14(5) Grants. Records on persons receiving grants for
various projects or programs are available through the office
of the executive director. These records may contain infor-
mation about employees or agrantee. Thisinformation is not
retrieved by individual identifier and is not stored on an auto-
mated data processing system. The information is collected
under the authority of lowa Code chapter 904.

5.14(6) Published materials. The board uses many legal
and technical publications in its work. The public may in-
spect these publications upon request. Some of these materi-
als may be protected by copyright law. These records are
hard copy only.

5.14(7) Policy manuals. The board employees’ manual,
containing procedures describing the board's regulations and
practices, is available. Subscriptionsto all or part of the em-
ployees’ manual are available at the cost of production and
handling. Reguests for subscription information should be
addressed to the board office. Policy manuals do not contain
information about individuals.

5.14(8) Other records. All other records that are not ex-
empt from disclosure by law are available from the board of -
fice

205—5.15(17A,22) Applicability. This chapter does not:

5.15(1) Require the agency to index or retrieve records
which contain information about an individual by that per-
son’s name or other personal identifier.

5.15(2) Make available to the general public records
which would otherwise not be available under the public rec-
ords law, lowa Code chapter 22.

5.15(3) Govern the maintenance or disclosure of, notifi-
cation of, or access to records in the possession of the agency
which are governed by the regulations of another agency.

5.15(4) Apply to grantees, including local governments or
subdivisions thereof, administering state-funded programs,
unless otherwise provided by law or agreement.

5.15(5) Make available records compiled by the agency in
reasonable anticipation of court litigation or formal adminis-
trative proceedings. The availability of such records to the
general public or to any subject individual or party to such
litigation or proceedings shall be governed by applicable le-
gal and constitutional principles, rules of discovery, eviden-
tiary privileges and applicable regulations of the agency.

These rules are intended to implement lowa Code section
22.11 and chapter 17A.

CHAPTER 6
PUBLIC COMMUNICATIONS AND RECORDS

205—6.1(22) General. The public may obtain information
or make submissions to the board through the business office.
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205—6.2(22) Communications from persons other than
victims.

6.2(1) Written communication preferred. The board re-
quests that all communications by a person other than avic-
tim, as defined in rule 205—7.1(915), concerning an inmate,
parolee, or work releasee be in writing so that the commu-
nication may readily be made a permanent part of the case
file. Oral communications concerning an inmate, parolee, or
work releasee by a person other than a victim will be heard
only with the consent of the board.

6.2(2) Disclosuretoinmate. The board shall place awrit-
ten communication concerning an inmate, parolee, or work
releasee in the case file. The board shall inform an inmate,
parolee, or work releasee when a communication adverse to
the inmate, parolee, or work releasee will be considered in
making a parole or work release decision and shall discloseto
the inmate, parolee, or work releasee the substance of any
opinion regarding the inmate’s, parolee’s or work releasee’s
status unless withholding the information is requested by the
person providing the statement or oral communication and
the board determines that the release of the information
would endanger the public safety.

205—6.3(22) Examination of board records.

6.3(1) General. The public may examine and copy board
public records pursuant to lowa Code chapter 22 at the
board's business office. Anindividual wishing to examine or
copy arecord must schedule an appointment with the board’s
business office aminimum of three working days prior to the
date on which the individual will review the information in
question. When making the appointment, the reguesting
party shall specifically indicate the information desired.
Complete inmate files will not be released except by court or-
der. When photocopies of documents or copies of audiotapes
or videotapes are provided, the board may require the re-
quester to pay the cost of the copies plus areasonable charge
for copying. These charges are to be determined by the law-
ful custodian. The board may refer anyone requesting infor-
mation which has been generated by a source outside the
board to the agency or individual which generated the infor-
mation.

6.3(2) Lawful custodian. The board shall designate the
chairperson or the chairperson’s designee as the lawful custo-
dian of the records who shall be responsible for implement-
ing the board's rules regarding disclosure of public records
and coordination of staff in this regard and generally ensur-
ing compliance by the staff with public records disclosure re-
quirements.

205—6.4(904) Disclosure of information regarding in-
mates and parolees.

6.4(1) Publicinformation. The following information re-
garding individuals receiving services from the department
of corrections or a district department is public information
and may be disclosed by the board to anyone who requests
the information, except that information shall be limited to
the offense for which an individual was last convicted:
Name.

Age and date of birth.

Sex.

Status (for example, inmate, parolee, or probationer).
L ocation, except home street address.

Duration of supervision.

. Offense or offenses for which the individua was
placed under supervision.

h. County of commitment.

i. Arrest and detention orders.
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j- Physical description.

k. Type of services received, except medical, psychiat-
ric, psychological, substance abuse, gambling and sex of-
fender treatment information.

I. Disciplinary reports and decisions which have been
referred to the county attorney or prosecutor for prosecution,
and the following information from all other disciplinary re-
ports:

(1) The name of the subject of the investigation.

(2) The aleged infraction involved.

(3) Thefinding of fact and the penalty, if any, imposed as
aresult of the infraction.

m. Inmate risk assessment score.

6.4(2) Confidential information regarding inmates and
parolees. The following information regarding individuals
receiving services from the department of corrections or a
district department is confidential information and shall not
be disclosed to the public:

a. Home street address of the individual receiving ser-
vices or of that individual’s family.

b. Department evaluations.

c. Medical, psychiatric, psychological, substance abuse
treatment, gambling and sex offender treatment information.

d. Names of associates or accomplices.

e. Name of employer.

f. Social security number.

g. Prior crimina history including information on of-
fenses when no conviction occurred.

h. Family and personal history.

i. Financial information.

j- Information from disciplinary reports and investiga-
tions other than that identified in subrule 6.4(1).

k. Investigations by the department of corrections or oth-
er agencies which are contained in the individual's file.

I. Department of corrections committee records con-
taining confidential information.

m. Presentence investigations as provided under lowa
Code chapter 901.

n. Pretrial information that is not otherwise available in
public court records or proceedings.

0. Correspondence of a personal or confidential nature
as determined by the board or the department directed to the
board or the department of corrections from an individual’s
family, victims, or employers.

p. Communications to the board by members of the pub-
lic other than public officials to the extent that the board be-
lieves that those members of the public would be discouraged
from making the communications if the communications
were available for general public examination.

g. Victim registrations pursuant to 205—Chapter 7. A
record containing information which is both public and con-
fidential which is reasonably segregable shall not be confi-
dential after deletion of the confidential information.

6.4(3) The board may disclose confidential information
described in subrule 6.4(2) asfollows:

a. The board may release statistical information which
does not identify particular individuals.

b. The board may disclose information to the department
of corrections; district departments; public officiasfor usein
connection with their duties relating to law enforcement, au-
dits, and other purposes directly connected with the adminis-
tration of their programs; and public and private agencies
providing servicesto individuals. Those receiving informa-
tion shall be subject to the same standards asthe board in dis-
semination and redissemination of information.

c. The board may disclose information when necessary
for civil or criminal court proceedings pursuant to court or-

NOTICES 1757

der. The board may seek to have the court limit disclosure of
confidential information.

d. The board shall give a supervised individual or former
supervised individual accessto the individual’s own records
in the custody of the board, except for those records that
could result in physical or psychological harm to the individ-
ual or others, and disciplinary reports. Upon written authori-
zation by a supervised individual or former supervised indi-
vidual, the board may release information to any party in-
cluded in thewritten release. Thisinformation isrestricted to
that which the individual can obtain.

205—6.5(904A) Inmate requests regarding risk assess-
ment score. An inmate may request information from the
board of parole regarding the inmate's risk assessment score.
However, because an inmate’s risk assessment score will not
change unlesstheinmate is released from and later returned to
prison, the board shall not be required to respond to more than
one request regarding the risk assessment score per commit-
ment to prison from each inmate.

These rules are intended to implement 1owa Code chapter
22 and sections 904.601, 904.602, and 904A 4.

CHAPTER 7
VICTIM NOTIFICATION

205—7.1(915) Definitions.

“Notification” means mailing by regular mail or providing
for hand delivery of appropriate information or papers.
However, this notification procedure does not prohibit the
board from also providing appropriate information to aregis-
tered victim by telephone.

“Parole interview” means an interview conducted by the
board to consider an inmate’s prospects for parole pursuant to
lowa Code section 906.5.

“Registered” means having provided the county attorney
with the victim’s written request for registration and current
mailing address and telephone number, and having been ap-
proved by the county attorney.

“Victim” means a person who has suffered physical, emo-
tional, or financial harm as the result of a public offense, oth-
er than a simple misdemeanor, committed in this state. The
term aso includes the immediate family members of avictim
who died or was rendered incompetent as a result of the of-
fense or who was under 18 years of age at the time of the of -
fense.

“Violent crime” means a forcible felony, as defined in
lowa Code section 702.11, and includes any other felony or
aggravated misdemeanor which involved the actua or threat-
ened infliction of physical or emotional injury on one or
more persons.

205—7.2(915) Victim registration. A victim may register
by filing a written request-for-registration form with the
county attorney. The county attorney shall notify the victim
in writing and advise the victim of the victim’s registration
and rights. The county attorney shall provide the appropriate
offices, agencies, and departments, including the board, with
aregistered victim list. The board shall determine if an indi-
vidual will be accepted as a registered victim. This deter-
mination shal be based solely upon criteriaset out in the lowa
Code. A registered victim isresponsible for keeping the vic-
tim’s address and telephone number current with the board in
order to ensure timely notification.

205—7.3(915) Victim notification. The board shall notify a
registered victim of aviolent crime not less than 20 days prior
to conducting a hearing at which the board will interview the
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inmate, and shall inform the victim that the victim may submit
the victim’s opinion concerning the release of theinmate in
writing prior to the hearing, or may appear personally or by
counsel at the hearing to express an opinion concerning the
inmate’s release.

205—7.4(915) Notification of decision. Whether or not the
victim appears at the hearing or expresses an opinion con-
cerning the offender’s release on parole, the board shall notify
the victim of the board’s decision regarding rel ease of the of-
fender.

205—7.5(915) Written opinions concerning release. A
registered victim may submit a written opinion concerning
the release of the inmate at any time by mailing the opinion to
the business office. The written opinion shall be made a per-
manent part of theinmate's file and shall be reviewed when
the board considers the inmate’s prospects for parole.

205—7.6(915) Appearances at paroleinterviews.

7.6(1) A registered victim of aviolent crime may appear
personally or by counsel at a parole interview to express an
opinion concerning the release of the inmate.

7.6(2) If aregistered victim of aviolent crime intendsto
appear at a paroleinterview, the victim must comply with the
rules of the department of corrections that require avisitor to
a state ingtitution to give prior notice of the intended visit and
to receive approval for the visit.

7.6(3) A registered victim of aviolent crime, or victim's
counsel, shall appear at the institution at the time set forth in
the notice of paroleinterview. The victim or counsdl shall in-
form ingtitutional personnel of the purpose of the appear-
ance. Institutional personnel shall coordinate the appearance
of the victim or victim’s counsel with the board. At the ap-
pearance, the board shall permit the victim or victim’s coun-
sel to express an opinion concerning the release of the in-
mate.

205—7.7(915) Disclosureof victim information. Informa
tion regarding aregistered victim, aswell asthe existence of a
registered victim in a particular casg, is confidential and shall
not be disclosed to the public. A victim’sregistration, and the
substance of any opinion submitted by the victim regarding
the inmate's release, may be disclosed to the inmate at the dis-
cretion of the board.

These rules are intended to implement 1owa Code chapter
915.

CHAPTER 8
PAROLE AND WORK RELEASE CONSIDERATIONS

205—8.1(906) Purposeof paroleand work release consid-
erations. The board shall determine whether there is reason-
able probability that an inmate committed to the custody of
the department of corrections who is eligible for parole or
work release can be released without detriment to the commu-
nity or theinmate. The board shall consider the best interests
of society and shall not grant parole or work release as an
award of clemency.

205—8.2(906) Parole and work release eligibility.

8.2(1) Mandatory sentences. The board shall not grant
parole to an inmate serving a mandatory minimum sentence.
The board shall not grant work rel ease to an inmate serving a
mandatory minimum sentence unless the inmate iswithin six
months of completing the mandatory minimum portion of
the sentence. A parole or work release granted contrary to
this rule shall be rescinded. Mandatory sentences are asfol-
lows:
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a. A life sentenceimposed for conviction of aClass“A”
felony pursuant to lowa Code section 902.1;

b. A mandatory minimum sentence imposed for use of a
firearm pursuant to lowa Code section 902.7;

¢. A mandatory minimum sentence imposed for viola-
tion of uniform controlled substance provisions pursuant to
lowa Code section 124.406 or 124.413;

d. A mandatory minimum sentence imposed for being an
habitual offender pursuant to lowa Code section 902.8;

e. A mandatory minimum sentence imposed for a prior
forcible felony pursuant to lowa Code section 902.11.

8.2(2) Parole and work release while on patient status.
Generally, the board will not grant parole or work release to
an inmate on patient status.

8.2(3) Paroleto detainer. The board may grant paroleto
an inmate against whom a detainer has been placed by anoth-
er state. Generally, the board will not parole an inmate to a
detainer that is solely for prosecution.

8.2(4) Paroleto other states. The board may grant parole
to another state pursuant to the provisions of the interstate pa-
role and probation compact set forth in lowa Code chapter
907A.

205—8.3 Reserved.

205—8.4(906) Prior forcible felony mandatory minimum
sentence. The board shall deny parole or work releaseto an
inmate who is serving a mandatory minimum sentence pur-
suant to lowa Code section 902.11.

205—8.5(904A) Risk assessment. The board shall assess
the risk of an inmate committed to the custody of the depart-
ment of corrections. The board shall utilize arisk assessment
instrument approved by the board by resolution.

205—8.6(906) Parole and work release considerations.

8.6(1) Casereviews. Theboard may review the records of
an inmate committed to the custody of the department of
corrections and consider the inmate's prospects for parole or
work release at any time. The board shall notify an inmate
only if theinmateis granted parole or work release, except as
provided in 8.16(3).

8.6(2) Interviews. The board may interview an inmate
committed to the custody of the department of corrections at
any time.

8.6(3) Theboard shall review the status of each inmate as
directed by the lowa Code, and shall provide the inmate with
notice of its parole or work release decision. After an inmate
has been granted work release, the board shall review thein-
mate’s status at least annually from the date of the decision to
grant work release.

8.6(4) Class“A” felons, and Class “B” felons serving a
sentence of more than 25 years, are excepted from the annual
review requirement of 8.6(3).

8.6(5) Inmates serving a mandatory minimum sentence
are excepted from the annual review requirements of 8.6(3)
until such time as the mandatory minimum has expired.

8.6(6) Department initiated review. The department of
corrections may recommend an inmate for parole or work re-
lease consideration at any time. The board shall discuss such
arecommendation with department staff during the next reg-
ularly scheduled board session involving the ingtitution
where the inmate in question isincarcerated. The board may,
at its discretion, interview the inmate prior to acting upon the
recommendation of the department of corrections staff.

205—8.7(906) Paroleand work release information. The
board shall notify the department of corrections or a district
department when an inmate is to be considered for parole or
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work release. The receipt of notice by the department of
corrections or the district department shall constitute a re-
quest for updated information on theinmate. The board shall
request information required for parole or work rel ease deci-
sion making. The department of corrections or the district de-
partment shall furnish updated information to the board.

205—8.8(906) Interview notice. The board or the board’s
designee shall notify an inmate to be interviewed for parole or
work release consideration of the time and purpose of the in-
terview. Notice given to the department of corrections shall
be considered notice to the inmate. Not lessthan 20 days prior
to the interview, the board shall aso notify the department of
corrections of the scheduling of the interview, and the depart-
ment shall make the inmate available to the board at the in-
mate’s ingtitutional residence as scheduled in the notice.
However, if health, safety, or security conditions require
moving the inmate to another ingtitution or facility prior to the
scheduled interview, the department of corrections shall so
notify the board.

205—8.9(906) Continuance. The board may reschedule or
continue a parole or work release interview upon its own mo-
tion or upon a showing of good cause, as determined by the
board.

205—8.10(906) Factorsconsdered in paroleand work re-
lease decisions.

8.10(1) Theboard may consider the following factors and
others deemed relevant to the parole and work release deci-
sions:

a. Previous criminal record;

b. Nature and circumstances of the offense;

c. Recidivism record;

d. Convictions or behavior indicating a propensity for
violence;

e. Participation in institutional programs, including aca-
demic and vocational training;

f. Psychiatric and psychological evaluations,

0. Length of time served;

. Evidence of serious or habitual institutional miscon-
duct;
i. Success or failure while on probation;
Prior parole or work release history;
Prior refusal to accept parole or work release;
History of drug or acohol use;
. A parole plan formulated by the inmate;
Generd attitude and behavior while incarcerated;
0. Risk assessment.

8.10(2) Psychological and psychiatric evaluations. The
board may request a complete psychiatric or psychological
evaluation of an inmate whenever, in the opinion of the
board, it would be beneficia to the board's decision. The
board shall routinely request an evauation of an inmate con-
victed of a crime involving sexual abuse or persona vio-
lence, or of an inmate who has committed assaults or violent
acts while incarcerated.

205—8.11(906) Information disclosure to inmate. The
board shall normally consider only information that has been
reviewed by the inmate, except when the board deems such
review not feasible. Theinformation shall be considered only
if the following safeguards are followed:

8.11(1) The staff of the department of corrections shall
discuss the information with the inmate and disclose to the
inmate any factud allegationsif the disclosure can be donein
amanner that protects confidential sources.

Factual allegations shall include but not be limited to:
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a. Any statements attributed to the inmate;

b. Any allegations of criminal or antisocia behavior
with or without court conviction from within or without the
ingtitution;

c. Any alegations of threats made by the inmate;

d. Any alegations of drug addiction or alcoholism;

e. Any alegations regarding family history, employ-
ment or education;

f. Disciplinary record at the ingtitution.

8.11(2) If any information from outside ingtitutions under
the supervision of the department of correctionsisto be con-
sidered by the board, and it is necessary to protect the source,
the inmate shall be informed of at least the following:

a. Thegeneral substance of the information;

b. The number of communications;

c. Thetype of communications.

The inmate shall be given the opportunity to respond to in-
formation.

8.11(3) The inmate’s reports from institutions under the
supervision of the department of corrections, including re-
ception reports, progress reports, medical reports, and socia
information or reports, should, to the extent possible, be
structured so as to separate opinion from factual information.
The factual information shall be made available for review
by the inmate; opinion information shall be confidential.
Psychiatric or psychological test results or diagnoses shall be
deemed confidential.

205—8.12(906) Interview procedure. The board or board
panel shall interview the inmate and consider the inmate's
records with respect to history, current situation, parole and
work release prospects, and other pertinent matters. The
board or board panel shall give the inmate ample opportunity
to express views and present materials.

205—8.13(906) Case review procedure. The board or
board panel may consider the inmate’s records and other in-
formation with respect to history, current situation, parole and
work release prospects, and other pertinent matters. A case
review may take place at any time and is in addition to any
other required review.

205—8.14(906) Conduct at parole proceedings.

8.14(1) Parole proceedings shall be open to the public ex-
cept as otherwise necessary or proper.

8.14(2) Conduct of inmate.

a Conduct of the inmate shall be in a manner consistent
with decorum appropriate for a participant in a public meet-
ing of agovernmental body.

b. Aninmate may not orally or otherwise communicate
with spectators or others present at the parole proceeding ex-
cept as permitted by the panel or board.

c. Theinmate shall speak to the panel or board or coun-
selor only when asked a question or directed otherwise to do
0.

d. Eachinmate will be given an opportunity to make an
independent statement to the panel or board at some point
during the parole proceeding. The panel or board may limit
this statement in any manner as to topic or time. Specifically
subject to thislimitation will be persons who have no realistic
grounds to believe a parole will be granted, i.e., those with
mandatory minimum sentences, those serving life terms, or
those having served short times relative to the severity of
their crimes and length of their sentences.

e. Failure to comply with the direction of the panel or
board in limiting statements, in communicating with persons
present at the parole proceeding, or any absence of decorum
which could disrupt or delay the proceeding may, at the dis-
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cretion of the board, result in aforfeiture of theright to anin-
terview and a request by the board to have the institutional
staff remove the inmate.

f.  Aninmate who forfeits the right to an interview for
reasons under 8.14(2)" € or for any other reason shall not be
interviewed again until the inmate’s next annual review, or
until such earlier time as determined by the board, except that
the inmate may request an earlier interview. Therequestisto
be made through the board liaison officer, the counselor or
other ingtitutional staff member, or the ombudsman, together
with assurance by the inmate that no repeat of the offending
conduct or other offending conduct will occur. A reinterview
is subject to the discretion of the panel or board.

8.14(3) Conduct of spectators.

a. Spectators may not participate in the parole proceed-
ings. The number of spectatorswill be limited by the number
of seats provided. Only board staff or institutional staff will
be allowed to stand during the interviews or between inter-
views, except during bresks of the pand or board or as neces-
sary to enter and leave during times designated by the panel
or board. An exception will be made for television camera
operators.

b. Spectators may not enter or leave the room during in-
terviews or between interviews, except that the board or pan-
el will designate times when persons may enter and leave.
This will be done at reasonable intervals, and may be be-
tween interviews even though the board or panel does not
take a break.

c. Entering and leaving the interview room before and
after the interview sessions and during breaks in the inter-
view sessions shall be subject to the restrictions imposed by
the staff of the institution at which the session is being held.

d. Spectators shall make no utterances which are in-
tended to be or can be heard by the inmate or the panel. This
includes any conversation among spectators.

e. Spectators shall conduct themselvesin a manner con-
sistent with decorum appropriate for a public meeting of a
governmental body.

f.  Any activity deemed inappropriate by the panel or in-
stitutional staff under the guidelinesin the rules may result in
arequest by the panel or institutional staff for the offending
party or partiesto leave. Warnings for inadvertent or minor
misconduct may or may not be given the first timeit occurs,
and any subsequent offending activity will result in arequest
to leave. Refusdl to leave upon request will result in arequest
by the panel to have the person or persons removed by thein-
dtitutional staff.

All spectator places shall be on afirst-come, first-served
basisin accordance with the rules of theinstitution or the de-
partment of corrections.

g. A spectator who leaves during a time designated for
entering or leaving or during a short break by the panel may
retain aplace if the person returns at the next time designated
for that purpose. A person does not retain a place at the hear-
ing over breaks taken for lunch or dinner or overnight.

8.14(4) Conduct of the media.

a. General. Broadcasting, televising, recording and
photographing will be permitted in the interview room dur-
ing open sessions of the board or panel, including recesses
between sessions, under the following conditions:

(1) Permission first shall have been granted by the ingtitu-
tion or department of corrections, which may prescribe con-
ditions and restrictions for bringing equipment into areas of
the ingtitution.

(2) Media coverage of any proceeding which is held in
closed session under lowa law is prohibited.
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(3) The quantity and types of equipment permitted in the
interview room shall be subject to the discretion of the panel
or board within the guidelines in these rules, and subject to
the permission of the ingtitution or department of corrections.

(4) Notwithstanding the provisions of any of these proce-
dural or technical rules, the panel or board may permit the use
of other equipment provided the application for variance is
made in advance. Ruling upon the variance application shall
be in the discretion of the panel or board, subject to permis-
sion of the institution or department of correctionsto bringin
or move equipment.

(5) The panel or board may limit or terminate photo-
graphic or electronic media coverage by any or al mediapar-
ticipants at any time during the proceedings in the event the
panel or board finds that rules in this chapter or additional
rulesimposed by the institution or department of corrections
have been violated.

(6) Therights of mation picture and electronic coverage
provided herein may be exercised only by persons or organi-
zations which are part of the news media, except that individ-
uals may use sound tape recorders.

b. Advance natice of coverage. All requests by repre-
sentatives of the news media to use television cameras or
electronic sound recording equipment in the interview room
shall be made to the ingtitution in advance in accordance with
department of corrections rules.

¢. Equipment specifications. Equipment to be used by
the media or public in interview rooms or meeting rooms
during interview proceedings or board meetings held at the
institutions must be unobtrusive and must not produce dis-
tracting sound. In addition, the equipment must satisfy the
following criteria, where applicable:

(1) still cameras. Still cameras and lenses must be unob-
trusive, without distracting light or sound.

(2) Television cameras and related equipment. Television
cameras are to be electronic and, together with any related
equipment to be located in the interview room, must be unob-
trusive in both size and appearance, without distracting
sound or light. Television cameras are to be designed or
modified so that participants in the parole interview being
covered are unable to determine when recording is occurring.

(3) Audio equipment. Microphones, wiring and audio re-
cording equipment shall be unobtrusive and shall be of ade-
quate technical quality to prevent interference with the pro-
ceeding being covered. Any changesin existing audio sys-
tems must be approved by the panel or board. No modifica-
tions of existing systems shall be made at public expense.

(4) Advance approval. It shall be the duty of media per-
sonnel to demonstrate to the panel or board reasonably in ad-
vance of the proceeding that the equipment sought to be uti-
lized meets the criteria set forth in thisrule. Failure to obtain
advance panel or board approval for equipment may preclude
its usein the proceeding. All media equipment and personnel
shall be in place at least 15 minutes prior to the scheduled
time of commencement of the proceeding.

d. Lighting. Other than light sources aready existing in
the interview room, no flashbulbs or other artificial light de-
vice of any kind shall be employed in the interview room.
With the concurrence of the panel and institutional staff,
however, modifications may be madein light sources exist-
ing in the interview room (e.g., higher wattage light bulbs),
provided the modifications are installed and maintained
without public expense.

e. Equipment and pooling. The following limitations on
the amount of equipment and number of photographic and
broadcast media personnd in the interview room shall apply:
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(1) Still photography. Not more than two still photogra-
phers, each using not more than two camera bodies and two
lenses, shall be permitted in the interview room at any one
time during a parole proceeding.

(2) Television. Not more than two television cameras,
each operated by not more than one camera person, shall be
permitted in the interview room during a parole proceeding.
All components must be contained within the area designated
for the camera. Where possible, recording and broadcasting
equipment which is not acomponent part of atelevision cam-
erashall be located outside the interview room.

(3) Audio. Not morethan one audio system shall be set up
in the interview room for broadcast coverage of aparole pro-
ceeding. Audio pickup for broadcast coverage shall be ac-
complished from any existing audio system present inthein-
terview room, if the pickup would be technically suitable for
broadcast. Where possible, electronic audio recording
equipment and any operating personnel shall be located out-
side the interview room.

(4) Pooling. Where the above limitations on equipment
and personnel make it necessary, the media shall be required
to pool equipment and personnel. Pooling arrangements
shall be the sole responsihility of the media, and the panel or
board shall not be called upon to mediate any dispute asto the
appropriate media representatives authorized to cover a par-
ticular parole proceeding.

f. Location of equipment and personnel. Equipment and
operating personnel shall be located in, and coverage of the
proceedings shall take place from, an area or areas within the
interview room designated by the panel or institutional staff.
The area or areas designated shall provide reasonable access
to the proceeding to be covered.

g. Movement during proceedings. Television cameras
and audio equipment may be installed in or removed from the
interview room only when the panel or board is not in ses-
sion. Inaddition, the equipment shall at all times be operated
from afixed position. Still photographers and broadcast me-
dia personnel shall not move about the interview room while
proceedings are in session, nor shall they engage in any
movement which attracts undue attention. Still photogra-
phers shall not assume body positions inappropriate for spec-
tators.

h. Decorum. All still photographers and broadcast me-
dia personnel shall be properly attired and shall maintain de-
corum appropriate for a public meeting of a governmental
body at all times while covering a parole proceeding.

205—8.15(906) Parole and work release decisions.

8.15(1) Theboard shal grant parole to an inmate on work
release status if at least three members of the board agree that
the inmate can be released without detriment to the commu-
nity or to the inmate. If three members do not agree, the
board shall deny parole.

8.15(2) The board shall grant parole or work releaseto an
inmate with arisk assessment score of 1, 2, 3, 4, 5, or 6 only if
at least three members of the board agree that the inmate can
be released without detriment to the community or to thein-
mate. If three members do not agree, the board shall deny pa
role or work release.

8.15(3) The board shall defer granting parole or work re-
lease to an inmate with arisk assessment score of 7 or 8 and
refer the case to the full board for review. The full board shall
grant parole or work release only if at least four members
agree that the inmate can be rel eased without detriment to the
community or to theinmate. If four members do not agree,
the board shall deny parole or work release. If there are not
four board members available due to unfilled vacancies on

NOTICES 1761

the board, conflicts of interest of board members, illness, or
other reason, the board chairperson may, upon consultation
with the board, suspend the four-vote requirement and allow
parole or work release to be granted upon three votes.

8.15(4) The board shall defer granting parole or work re-
lease to an inmate with arisk assessment score of 9 and refer
the case to the full board for review. The full board shall
grant parole or work release only if the board members unan-
imoudly agree that the inmate can be released without detri-
ment to the community or to the inmate. If the board mem-
bers do not unanimoudly agree, the board shall deny parole or
work release. If any of the five board members are not avail-
able due to unfilled vacancies on the board, conflicts of inter-
est of board members, illness, or other reason, the board
chairperson may, upon consultation with the board, suspend
the five-vote requirement and allow parole or work release to
be granted upon four votes if one board member is unavail-
able, or upon three votesif two board members are unavail-
able.

8.15(5) The board may determine if an inmate shall be re-
quired to provide a physical specimen to be submitted for
DNA profiling as a condition of parole or work release. The
board shall consider the deterrent effect of DNA profiling,
the likelihood of repeated violations by the offender, and the
seriousness of the offense. When funds have been allocated
from the general fund of the state, or funds have been pro-
vided by other public or private sources, the board shall order
DNA profiling, if appropriate.

205—8.16(906) Notice of parole and work release deci-
sions.

8.16(1) The board shall give notice of adecision to grant
parole by issuing an order for parole to the facility where the
inmate in question is incarcerated.

8.16(2) The board shall give notice of adecision to grant
work release by issuing an order for work release to the facili-
ty where the inmate in question is incarcerated.

8.16(3) The board shall give notice of a decision to deny
parole or work release by issuing a notice of parole or work
release denial to the facility where the inmate in question is
incarcerated.

8.16(4) The board need not disclose a decision to grant or
deny parole or work release to anyone other than the inmate
in question and the facility where the inmate is incarcerated
until at least two working days have elapsed from the date of
the decision.

205—8.17(906) Parole authorized following work re-
lease.

8.17(1) The board may, at the time of granting work re-
lease, grant an offender parole contingent upon successful
completion of work release. Whenever the board grants pa-
role contingent upon successful completion of work release,
it shall indicate in the offender’s file any specia conditions
for parole and that parole is contingent upon successful
completion of work release.

8.17(2) Theresidential manager shall make a determina-
tion whether the offender has successfully completed the
work release. For the purpose of this rule, successful
completion of work release shall mean, at a minimum, the ab-
sence of any violent acts or threats of violence by the offend-
er from the time the work release was authorized and either
(1) the offender has completed al board of parole recom-
mended programs or (2) the offender has enrolled in all rec-
ommended programs not completed and is making satisfac-
tory progress toward completion and the facility isableto ar-
range for continued program participation while the offender
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ison parole. When an offender successfully completes the
work release program, the residential manager shall certify
that fact to the board in a written or electronic certification.
Upon receipt of the certification, the chairperson or the chair-
person’s designee shall cause a parole order to be issued and
forwarded to the residentia facility where a parole agree-
ment will be executed by the offender with such parole con-
ditions as the board may require in its original release deci-
sion. Parole shall be effective only upon execution of the pa-
role order and agreement by the parole officer and the parol-
ee. No further action isrequired by the parole board for said
parole. Before the parole becomes effective, the chairperson
or the chairperson’s designee may refer the case back to the
board for further consideration. Nothing in this rule shall
prevent the parole board from considering revocations of
work release or parole for violations of the parole order,
agreement, or any other provision of law, as otherwise pro-
vided in the board’'s administrative rules.

8.17(3) If theresidential manager does not certify that an
offender has successfully completed work release within the
six-month limit established in lowa Code section 904.904,
and if the offender’s work release has not otherwise been re-
voked, the offender’s case shall be reviewed by the board of
parole. The board may grant parole, extend work release, re-
fer the offender back to prison, or take any other action au-
thorized by law.

8.17(4) The grant of parole contingent upon successful
completion of work release shall comply with subrules
8.15(1) through 8.15(4).

8.17(5) An offender who has been granted parole contin-
gent upon successful completion of work release and who
fails to successfully complete work release for whatever rea-
son shall be reviewed for further release consideration ac-
cording to the board’s administrative rules.

8.17(6) Parole granted under this rule shall be adminis-
tered and supervised according to the board’s administrative
rules, 205—Chapters 10 and 11.

These rules are intended to implement 1owa Code chapters
904A and 906.

CHAPTER 9
Reserved

CHAPTER 10
PAROLE AND WORK RELEASE SUPERVISION

205—10.1(906) Release processing. Following the is-
suance of an order for parole or work release by the board, the
inmate shall be processed for release pursuant to the rules and
procedures of the department of corrections and the district
department.

205—10.2(906) Parole supervision. Aninmate granted pa-
role or work release shall be under the supervision of the de-
partment of corrections, the district department, or areceiv-
ing state pursuant to the interstate probation and parole com-
pact. Parole supervision shal continue until the expiration of
the maximum sentence, subject to early discharge by the
board or the district department.

205—10.3(906) Paroleor work release agreement. A pa
role or work release agreement containing standard and spe-
cial conditions of parole or work release shall be prepared
without unreasonable delay following the board’s issuance of
the order for parole or work release. The board may change
these standard conditions from time to time. Specia condi-
tions of parole may be imposed at any time in accordance with
the needs of the parolee as determined by the board, the de-
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partment of corrections, or the district department. The parole
or work release agreement may provide for a search process
and procedure of the parolee or work releasee. The parole or
work release shall not commence until the inmate has signed
the agreement. If the inmate is on work release status at the
time parole is granted, the inmate shall remain on work re-
lease status until the parole agreement is signed by the parole
officer and the inmate.

These rules are intended to implement 1owa Code chapter
906.

CHAPTER 11
PAROLE REVOCATION

205—11.1(906) Voluntary termination of parole. Any
voluntary termination of parole should be executed in writing
by the parolee and approved by the parole officer. Upon the
execution of the voluntary termination of parole, the paroleg’s
parole is terminated and the parolee shall be returned to the
lowa Medica and Classification Center at Oakdale as soon as
reasonably possible. The parole officer shall determineif the
parolee shall be incarcerated prior to the parolee’s return to
the lowa Medical and Classification Center and shall make
arrangements accordingly. The parolee shall receive credit
for the time spent on parole prior to the voluntary termination
of parole.

205—11.2 Reserved.

205—11.3(908) Revocation initiated. Parole revocation
procedures shall beinitiated only as provided by lowa Code
chapter 908, which thisruleisintended to implement.

205—11.4(908) Revocation of parole. The board of parole
or itsadministrative parole judge, for good cause shown, may
revoke any parole previously granted. Good cause for revo-
cation of parole shall include the violation of a condition or
conditions of the parole agreement or parole plan. Parole re-
vocation procedures, including the parole revocation hearing,
are governed by lowa Code chapter 17A.

205—11.5(908) Parole violations.

11.5(1) The parole officer shall report to the board any pa-
rolee who is reasonably believed to have engaged in any of
the following types of behavior:

a. Violation of any federal or state laws, except simple
misdemeanors.

b. Any violent or assaultive conduct.

c. Possession, control or use of any firearms, imitation
firearms, explosives or weapons as defined in federa or state
statutes.

d. Sae, possession, continual or problem use, trans-
portation or distribution of any narcotic or other controlled
substance or excessive use of alcohol by the parolee.

e. A parolee whose whereabouts are unknown and who
has been unavailable for contact for 30 days, or about whom
reliable information has been received indicating that the pa
rolee istaking flight or absconding.

f.  Any behavior indicating that the parolee may be suf-
fering from a mental disorder which impairs the parolee’'s
ability to maintain the parolee in the community or which
makes the parolee a danger to the parolee or others when the
mental disorder cannot be adequately treated while the parol-
eeisinthe community.

g. Any other conduct or pattern of conduct in violation of
the conditions of parole deemed sufficiently serious by the
parole officer.
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11.5(2) The parole officer or supervisor is authorized to
sanction any other parolee misconduct not required to be re-
ported above.

205—11.6(908) Paroleviolation report. The parole viola-
tion report is a document prepared by the parole officer on a
form or medium provided by the board specifying the parole
violation charges against a parolee and containing or referring
to information known to the parole officer relevant to the
charges.

11.6(1) Supplementa parole violation report. A supple-
mental parole violation report may be submitted to report
sufficient new information or evidence which proves or dis-
proves violations previously charged; note court action on
charges which are being prosecuted in a crimina proceeding;
expand, clarify, or correct information in an earlier report;
provide the board with information not related to the viola-
tion but which may affect the board's decision regarding the
appropriate disposition; provide additional requested infor-
mation to the board at any time; or change the parole officer’s
recommendation. A supplemental report shall be filed upon
the apprehension of a parolee on absconder status.

11.6(2) Recommendations. The parole officer shall rec-
ommend the appropriate disposition necessary to deal with
the alleged violation. In aparole violation report, the parole
officer may make one of the following recommendations:

a. Continue on parole. This recommendation may be
used when aviolation charge is not serious enough to warrant
reincarceration. A copy of the violation report containing a
“continue on parole’ recommendation shall be personally
delivered and explained to the parolee by the parole officer,
and the parolee shall be given an opportunity to admit the al-
leged violations. Admitted violations contained in the report
may be used to adjust time calculationsin alater revocation
proceeding. In the event that a dispute arises as to alleged
violations, the parolee may request a parole hearing. An ad-
ministrative parole judge shall review the violation report
and enter an order either affirming the recommendation to
continue on parole or scheduling the matter for a parole revo-
cation hearing.

A parolee shall be alowed only two violation reports con-
taining a “continue on parole” recommendation in a
12-month period, after which a parole revocation hearing
must be scheduled.

Generally, violations occurring more than 12 months prior
to the request for a parole revocation hearing will not be used
to adjust time calculations, except in absconder cases and re-
lated matters.

b. Schedule for revocation proceedings. This recom-
mendation may be used whenever the violation(s) aleged is
SO serious that reincarceration is necessary.

c. Delay action. This recommendation is used when
there is a lack of information at the time the report is sub-
mitted or because charges are till pending and final disposi-
tion is unknown or the whereabouts of the parolee are un-
known. The parole officer shall notify the board of the rea-
son(s) for the recommendation to delay action.

d. Issueadetainer. Thisrecommendation is used to re-
guest that an lowa detainer be placed against an lowa parolee
who is serving time in another jurisdiction for an offense
committed while on parole which would constitute a felony
or aggravated misdemeanor if committed in lowa.

e. Continue on parole and impose specia condition
209A of the parole agreement, participation in the violator’s
program. Thisrecommendation may be used when there has
been aviolation of parole, but treatment in the violator’s pro-

NOTICES 1763

gram is seen as areasonable alternative to revocation of pa-
role.

f.  Automatic revocation. This recommendation may be
used when a parolee has been convicted of and sentenced for
anew felony.

11.6(3) District review.

a. Parole officer’'sresponsibility. After discovery of in-
formation indicating a possible violation(s) of parole and de-
termination by the parole officer that the violation(s) must be
reported to the board, the parole officer shall prepare a parole
violation report.

b. Parole supervisor review. After the preparation of a
parole violation report, the supervisor shall review the report.
If the supervisor concurs with the recommendation made, the
supervisor shall submit the report to the business office of the
parole board for review and scheduling of a parole revocation
hearing, if required.

205—11.7(908) Parolerevocation hearing. Following re-
ceipt of aparole officer’srequest for a parole revocation hear-
ing, the administrative parole judge or board's designated of -
ficer shall set the date, time and place of the parole revocation
hearing and shall cause a notice of parole revocation hearing
to be completed. The parole revocation hearing shall be held
in any county in the same judicia district asthat in which the
aleged parole violator had the initial appearance, or in the
county from which thewarrant for the arrest of the alleged pa-
role violator was issued.

11.7(1) Parolerevocation hearing notice. The parole offi-
cer or board's designated officer shall cause to be prepared a
written notice to the parolee of the date, time, and place of the
parole revocation hearing, which shall:

a. Include a complete copy of the report of violationsin-
cluding all documents referred to therein except confidential
material defined in 205—subrule 6.4(2).

b. Be served upon the parolee by personal service. The
notice may be served by any person 18 years of age or older at
least seven days prior to the parole revocation hearing unless
the parolee waives the right to seven days advance notice.

c. Inform the parolee of the purpose of the hearing, the
violations of parole conditions alleged, the circumstances of
the alleged violations, the possible action which may be tak-
en as aresult of the revocation proceedings, and the follow-
ing rights to which the parolee shall be entitled at the parole
revocation hearing:

(1) To appear and speak in the parolee’s own behalf and to
be aided by an interpreter if aid is determined to be necessary
by the administrative parole judge.

(2) To be represented by an attorney or, if the paroleeis
indigent, the right to be represented by an attorney pursuant
to Rule 2.28 of the lowa Rules of Criminal Procedure.

(3) Toremain silent.

(4) To present witnesses to testify on the parolee’s behalf
asto matters relevant to the alleged violation of parole.

(5) To confront and cross-examine adverse witnesses un-
|ess the administrative parole judge determines that such wit-
nesses would be subjected to risk of harm.

(6) To present documentary evidence and any relevant
material or information.

11.7(2) Testimony at parole revocation hearing. All testi-
mony shall be under oath.

11.7(3) Parole revocation hearing recorded. Parole revo-
cation hearings shall be mechanically recorded. The record-
ing or transcription thereof shall be filed and maintained by
the board of parolefor at least five years from the date of the
parole revocation hearing.
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11.7(4) Witnesses segregated. The administrative parole
judge on the judge’s own motion or on the request of the pa-
rolee, parolee's counsel, or any representative of the state
may order witnesses to be segregated except that the parole
officer, parolee, and counsel may be present at all times at the
hearing.

11.7(5) Parolerevocation hearing evidence. The admissi-
bility of evidence at parole revocation proceedings is gov-
erned by lowa Code section 17A.14.

a. Documentary evidence. The parole officer shall en-
sure that al relevant documentary evidenceis available at the
hearing and has been made available to the parolee and the
parolee’s attorney prior to the hearing unless designated con-
fidential. This evidence includes the violation report and
statements of witnesses. When relevant documentary evi-
dence is not available, the parole officer shall specify what
evidence is unavailable and why.

b. Physica evidence. Physical evidenceis ordinarily not
required at the hearing. The parole officer may bring physi-
cal evidence to the hearing if the parolee has requested it or it
appears necessary for the hearing, security is not endangered,
and there is no other means of presenting the information.

11.7(6) Witnesses.

a. Paroleerequest. A parolee may request either friendly
or adverse witnesses. If awitnessis requested by the parolee
or the parolee’s attorney, the parolee or the parolee’s attorney
shall notify the parole officer.

b. Paroleofficer request. If, in preparing the case prior to
the hearing, the parole officer requires a particular witnessto
demonstrate essential facts of violation, attendance of that
witness may be requested by the officer even though the pa-
rolee has not requested that witness. If awitnessis requested
by the parole officer, the officer shall notify the parolee or the
parolee's attorney.

c. Witnesses transportation. All witnesses shall provide
their own transportation.

d. Fearful witnesses. All witnesses who refuse to attend
the hearing either because they would be subjected to risk of
harm if their identities were disclosed or who, even if their
identities were known, fear for their safety should they attend
the hearing shall be interviewed by the parole officer prior to
the hearing, and their information and the reasons for their
fear shall be documented in writing or on tape. The adminis-
trative parole judge shall determine whether good cause ex-
ists to excuse awitness's attendance and shall document the
decision including the reasons.

e. Interviewing witnesses. A parolee or the parolee’s at-
torney has the right to speak to possible witnesses, but it is
completely within the discretion of an individua witness
whether to speak to or disclose the withess's whereaboutsto a
parolee or the parolee’s attorney. No attempt shall be made
by the parole board staff to influence the witness's decision.

11.7(7) Subpoenas—general. Subpoenas may be issued
to require the attendance of witnesses or the production of
documents at parole revocation hearings.

a. Who may request. The parolee, the parolee's attorney,
parole officer, or board staff may request that a subpoena be
issued.

b. To whom made. Requests shall be made directly to
the administrative parole judge or the board's designated of -
ficer as appropriate.

c. When made. The request shall be made prior to the
scheduled hearing.

d. Subpoena duces tecum. The regquest for a subpoena
duces tecum shall be accompanied by a declaration in sup-
port of the request. The declaration must show good cause
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for production of documentary evidence and specify precise-
ly the documentary evidence to be produced, the relevance
and materiality of that evidence to the hearing, and verifica
tion that the requested witness has possession or control of
the documentary evidence.

e. Theboard of parole shall not be required to pay sub-
poena service fees, witness fees, or witness transportation ex-
penses.

11.7(8) Continuances.

a. A hearing may be continued by the presiding adminis-
trative parole judge for good cause shown, either upon the
presiding judge’s own motion or upon the request of a party.
A party’s request for continuance shall be made in writing to
the board’s business office prior to the hearing. Each party
shall be granted only one continuance except that in the case
of extreme emergency, determined by the presiding adminis-
trative parole judge, further continuance may be granted.

b. If, because of an emergency or other good cause, a
party having received timely notice is unable to attend the
hearing or to request continuance within the allotted time, the
presiding administrative parole judge may continue the hear-
ing and schedule ancther hearing with notice to al interested
parties.

¢. A notice of continuance may be served upon the parol-
ee's attorney of record for the parole revocation proceeding,
in lieu of personal service upon the parolee.

d. If anoticeof continuance does not involve any new al-
legations of parole violation, it need not be served upon the
parolee or the parolee’s attorney of record at least seven days
prior to the hearing date. However, if the notice of continu-
ance includes alegations of violations beyond those con-
tained in the original notice of hearing, it must be served
upon the parolee or the parolee’s attorney of record at least
seven days prior to the hearing date.

11.7(9) Areasof responsibility. The following areas of re-
sponsibility will apply for a parole revocation hearing.

a. The parole officer shall be responsible for the follow-
ing:
(1) Coordinating and scheduling location, security, and
control of the parole revocation hearing in a courtroom un-
less good cause is established prior to the hearing;

(2) Preparing notice of hearing forms and causing the no-
tices to be served;

(3) Notifying parolee's attorney of record of hearing date,
time, and place;

(4) Notifying all necessary state witnesses of the hearing
date, time, and place;

(5) Processing any required subpoenas on behalf of the
state;

(6) Ensuring that all relevant state documents, forms, and
materials are available at the hearing;

(7) Attending the hearing;

(8) Arranging security for posthearing transfer of the pa-
rolee in the event incarceration is ordered.

b. The administrative parole judge shall be responsible
for the following:

(1) Maintaining records on all hearingsin the field;

(2) Advising the business office regarding progress of
each case;

(3) Forwarding to the business office all materials and
forms when hearings are completed.

11.7(10) Parole revocation hearing—adjudication.

a. At theconclusion of the adjudication stage of the hear-
ing, the administrative parole judge shall determine whether
the parolee has violated the conditions of parole and shall
verbally advise the parolee of the decision.



IAB 4/28/04

PAROL E BOARD[205](cont’ d)

b. If the administrative parole judge determines that the
parolee has not violated the conditions of parole, the judge
shall order that the parolee be released from custody and con-
tinued on parole.

c. If the administrative parole judge finds that the parol-
ee has violated a condition or conditions of parole, the judge
shall make one of the following dispositions at the parole re-
vocation hearing:

(1) Revocation of parole;

(2) Revocation of parole with the parolee placed on work
release;

(3) Reinstatement of parole with the previous parole con-
ditions;

(4) Reinstatement of parole with amodification of the pa-
role conditions;

(5) Continuation of the dispositional portion of the hear-
ing.
d. The administrative parole judge shall determine from
the record established at the final revocation hearing the
date(s) of violation of parole. The judge shall also determine
the number of days of parole which shall not be counted to-
ward the discharge of the parolee’s sentence. This number
shall not exceed the number of days after the date of first
violation during which the parolee was not incarcerated.

11.7(11) Parole revocation—hearing summary. The ad-
ministrative parole judge or the board’s designated officer
shall forward a summary of the parole revocation hearing to
the paroleg, the parolee’s attorney, the parole officer, and the
board office as soon as reasonably possible following the pa
role revocation hearing. The summary of the parole revoca
tion shall consist of a summary of the proceeding and shall
contain the judge's findings of fact, conclusions of law and
disposition of the matter.

11.7(12) Parole revocation hearing—conduct of the me-
dia. The provisions governing the conduct of the media at
parole interviews as set out in 205—subrule 8.14(4) shall
also apply to parole revocation hearings, except that deci-
sions committed to the discretion of the board or board panel
in that rule shall be made by the presiding administrative pa-
role judge.

205—11.8(908) Appeal or review. The order of the admin-
istrative parole judge shall become the final decision of the
board of parole unless, within ten days of the date of the deci-
sion, the parole violator appeals the decision or apanel of the
board reviews the decision on its own motion. On appeal or
review of the judge's decision, the board panel has al the
power which it would have in initially making the revocation
hearing decision. The appeal or review shall be conducted
pursuant to rules adopted by the board of parole. The record
on appeal or review shal be the record made at the parole re-
vocation hearing conducted by the administrative parole
judge. Appeas must be received at the parole office or be
postmarked by the applicable date or they will not be consid-
ered.

205—11.9(908) Interstate compact parole revocation
probable cause hearings. The lowa board of parole may
conduct interstate compact parole probable cause hearings
under the same procedures as the lowa parole revocation
hearings.

11.9(1) Interstate compact parole revocation probable
cause hearings. The lowa board of parole, or an administra-
tive parole judge, may conduct a probable cause hearing for a
parolee from another state who is on parolein lowa under the
terms of the interstate compact on probation and parole ac-
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cording to the same procedures which govern parole revoca
tion hearings for lowa parolees who are on parolein lowa.

11.9(2) Interstate compact parole revocation hearings. If
an lowa parolee was on parole outside the state of lowa
through the interstate compact on probation and parole and
has been returned to lowa following a finding of probable
cause in the receiving state, a parole revocation hearing shall
be conducted for the parolee at the lowainstitution at which
the parolee isincarcerated. This hearing shall be conducted
according to the same procedures as those specified for hear-
ings conducted for lowa parolees who are on parole in the
state of lowa.

205—11.10(908) Parolee convicted of new offenses. A pa
rolee who is found guilty of a new offense or who pleads
guilty to anew offense, including a simple misdemeanor, has
no right to the adjudication stage of the parole revocation
hearing with regard to the new offense.

205—11.11(908) Waivers. When the parole officer makesa
recommendation to the board of parole for revocation of pa
role, the parole officer shall inform the parolee of the parol-
ee'srights and afford the parol ee the opportunity to executea
waiver of parole revocation hearing.

The parole officer shall aso inform the parolee of the op-
portunity to waive the parolee'sright to persona appearance
and consent to the parole revocation hearing's being con-
ducted over the telephone.

11.11(1) Waiver of parole revocation hearing. A waiver
of parole revocation hearing shall constitute an admission of
the aleged violation(s) and shall include a waiver of any
right to a personal appearance before the administrative pa
role judge to contest the violations.

11.11(2) Parole revocation hearing waiver procedures. |If
the parolee desires to execute a waiver of parole revocation
hearing, the waiver shall be entered on the appropriate form
provided by the board which shall be signed by the paroleein
the presence of the administrative parole judge or by the pa-
rolee in the presence of the parole officer/supervisor if the
waiver hearing is conducted electronically. The administra-
tive parole judge shall make a verbatim record of the waiver
proceeding and shall address the parolee personally and in-
form the parolee of and determine that the parolee under-
stands the contents of the waiver form which shall include:

a. The nature of the parole violation to which the waiver
is addressed;

b. Thelegal rights of the paroleg;

c. Thefact that the execution of the waiver constitutes an
admission of the alleged violation(s);

d. Thefact that the parolee may be committed to the cus-
tody of the lowa department of corrections without further
proceedings;

e. Thefact that thewaiver is complete and fina upon ex-
ecution;

f. Thefact that the waiver may be appealed according to
the parole board's parole revocation appeal processin rule
205—11.8(908).

11.11(3) Waiver of the right to persona appearance. In
the event the parolee executes awaiver of the right to person-
a appearance and consent to parole revocation hearing to be
conducted over the telephone, the parole revocation hearing
shall be scheduled and conducted as a routine parole revoca
tion hearing with the exception that it shall be conducted
electronically.

205—11.12(908) Conviction of a felony while on parole.
When aparoleeis convicted and sentenced to incarceration in
lowafor afelony committed while on parole, or is convicted
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and sentenced to incarceration under the laws of any other
state of the United States or aforeign government or country
for an offense committed while on parole and which if com-
mitted in lowawould be afelony, the parolee’s parole shall be
deemed revoked as of the date of the commission of the of-
fense.

11.12(1) The parole officer shall inform the sentencing
judge that the convicted defendant is a parole violator. The
term for which the defendant shall be imprisoned as a parole
violator shall bethe same asthat provided in cases of revoca
tion of parole for violation of the conditions of parole. The
new sentence of imprisonment for conviction of a felony
shall be served consecutively to the sentence for which the
defendant was on parole, unless a concurrent term of impris-
onment is ordered by the court.

11.12(2) The parole officer shall forward to the board of
parole a violation report together with afile-stamped copy of
the judgment entry and sentencing order for the offense com-
mitted during the parole. An administrative parole judge
shall review the violation report and the judgment entry and
sentencing order and, if satisfied that the conditions of lowa
Code section 908.10 and of this rule have been met, shall is-
sue an order revoking the parole. Thejudge shall aso deter-
mine the date of commission of the felony offense and the
date of subsequent incarceration in a state institution. Time
loss shall be the time between these two dates, except that the
parolee shall receive credit for any time the parolee was in-
carcerated in a county jail between these two dates.

11.12(3) The parolee shall be notified in writing that the
parole has been revoked on the basis of the new conviction,
and a copy of the commitment order shall accompany the no-
tification. The parolee’s record shall be reviewed pursuant to
the provisions of lowa Code section 906.5, or as soon as prac-
tical after afinal reversal of the new conviction.

11.12(4) Aninmate may appea the revocation of parole
under this rule according to the procedure indicated in rule
205—11.8(908).

11.12(5) Neither the administrative parole judge nor the
board shall retry the facts underlying any conviction.

These rules are intended to implement 1owa Code chapters
906 and 908.

CHAPTER 12
Reserved

CHAPTER 13
PAROLE DISCHARGE

205—13.1(906) Discharge from parole supervision.

13.1(1) Statutory discharge. The board shall discharge a
parolee from parole supervision when the term of the parol-
ee's sentence expires.

13.1(2) Early discharge. The board or the supervising dis-
trict department may discharge a parolee from parole super-
vision prior to the expiration of the term of the parolee's sen-
tence when the board or district department determines that
the parolee is able and willing to fulfill the obligations of a
law-abiding citizen without further supervision.

205—13.2(906) Personsnot eligible. A parolee convicted
of aviolation of lowa Code section 709.3, 709.4, or 709.8
committed on or with a child shall not be discharged from pa-
role until the term of the parolee’'s sentence expires.

These rules are intended to implement lowa Code section
906.15.
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CHAPTER 14
EXECUTIVE CLEMENCY

205—14.1(902) Interviews of inmates serving lifeterms.
The board shall not grant a parole or work release to a Class
“A” felon serving alife term unless the governor commutes
the sentence to aterm of years. Administrative rulesrelating
to the parole and work release consideration of an inmate sen-
tenced to an indeterminate term shall not apply to an inmate
sentenced to alife term. The board shall interview a Class
“A” felon serving alife term to determine whether to recom-
mend that the governor commute the sentence to a term of
years. The board shall recommend that the governor com-
mute the sentence when the board concludes that the inmate
should be considered for release on parole or work release. In
making such arecommendation, the board shall also indicate
the existence of any registered victims and communicate any
opinions expressed by those victims regarding rel ease of the
inmate.

205—14.2(902) Review of inmates serving lifeterms. The
board may, at its discretion, review the record of aClass“A”
felon serving alife term.

205—14.3(914) Executive clemency applications.

14.3(1) Applications to the board.

a. A person convicted of acriminal offense may apply to
the board for a recommendation to the governor for a re-
prieve, pardon, commutation of sentence, or remission of
fines and forfeitures at any time following the person’s con-
viction.

b. An application for a pardon or commutation of sen-
tence shall be on the form provided by the board. The form
may be obtained by contacting the board’s business office.

c. An application for areprieve or remission of fines and
forfeitures shall be in writing.

d. The applicant shal submit the executive clemency ap-
plication to the board’s business office.

14.3(2) Applicationsto the governor. Upon the request of
the governor, the board shall take charge of all correspon-
dencein reference to an executive clemency application filed
with the governor and shall provide the governor with the
board' s advice and recommendation.

14.3(3) Restoration of citizenship.

a. A person convicted of acriminal offense may apply
for restoration of citizenship at any time following the dis-
charge of the person’s sentence.

b. A person applying for restoration of citizenship shall
submit the Executive Clemency Application form to the gov-
ernor. Thisform may be obtained from the governor’s office
or from the board. The governor shall obtain arecommenda-
tion regarding restoration of citizenship from the board.

205—14.4(914,902) Board investigation. The board may
investigate an application or district department recommen-
dation with respect to history, current situation, parole pros-
pects and other pertinent matters. The board may consider the
application or recommendation, transcripts of judicial pro-
ceedings and all documents submitted with the application,
and other documents as the board determinesis appropriate,
and may interview public officials, victims, and witnesses
and other individuals as the board determines is appropriate.

205—14.5(914,902) Executive clemency recommenda-
tions.

14.5(1) Decision.

a. The board shall recommend that the governor grant
commutation of sentence to aClass“A” felon serving alife
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term when the board unanimously agrees that the inmate
should be considered for release on parole. If the board does
not unanimously agree, the board shall recommend that the
governor not grant commutation of sentence.

b. The board shall recommend that the governor grant
executive clemency to a person other than aClass“A” felon
serving alife term when at least three members of the board
agree that the person has demonstrated that the person will
become or continue to be a law-abiding citizen. If three
members of the board do not agree, the board shall recom-
mend that the governor not grant executive clemency.

14.5(2) Notice of board recommendation. The board
shall give notice of an executive clemency recommendation
to the office of the governor and, if requested, to theinmate or
applicant.

14.5(3) Board consideration following commutation.
The board shall consider the parole and work release pros-
pects of an inmate whose sentence has been commuted by the
governor.

14.5(4) Executive clemency reconsiderations.

a. Theboard may reconsider at any time a board recom-
mendation to grant executive clemency that the governor has
denied and returned to the board. The procedures for review-
ing an executive clemency application shall apply to the re-
consideration of a denied recommendation.

b. The board may refile the recommendation with the
governor or withdraw the recommendation.

205—14.6(902) Commutation procedure for Class“A”
felons.

14.6(1) Initial review. The board of parole, or its desig-
nee, will initially review an application for commutation to
determine whether the inmate is eligible to apply for com-
mutation pursuant to lowa Code section 902.2. If theinmate
is not eligible to apply for commutation pursuant to lowa
Code section 902.2, the board shall return the application to
the governor and notify the governor of the reasons.

14.6(2) Parole board commutation investigation process.

a. If the applicant is eligible to apply for commutation
pursuant to lowa Code section 902.2, the board shall conduct
an investigation pursuant to that section and subrule 14.6(2).

b. The board may consider any documents the board
deems appropriate including, but not limited to, the applica-
tion and attached documents, transcripts of judicial proceed-
ings, corrections information, and written recommendations,
statements, and interviews of public officials, victims, and
witnesses.

c. The board shal interview the applicant, pursuant to
lowa Code section 902.2, prior to submitting its recommen-
dation to the governor. The board may interview any other
person the board deems appropriate including, but not limit-
ed to, public officials, victims, and withesses. The board may
conduct any interview, including the interview of the appli-
cant, through electronic means.

d. Theboard shall attempt to provide naotice of the com-
mutation investigation to any individual who would qualify
asavictim under lowa'svictim notification law. Notice shall
be by regular mail to the last-known address. The notice
shall provide a specified amount of time for the victim to pro-
vide a statement to the board regarding the application for
commutation.

e. Theboard may utilize the resources of the department
of public safety for assistance with any part if itsinvestiga-
tion.

f. Theboard may hold a public hearing to receive com-
ments from the genera public on an application for com-
mutation. The determination to hold a public hearing to re-
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ceive public commentsis solely at the discretion of the board.

14.6(3) Recommendation and report.

a. The board shall vote on a recommendation regarding
the application. Any decision to recommend commutation
shall be by unanimous vote. The board may continue the
matter until such time as the board may determine by major-
ity vote.

b. Theboard may consider any factor it deems appropri-
ate when considering commutation including, but not limited
to, the nature and circumstances of the crime, the number of
years the applicant has served, the applicant’s previous crim-
ina record, the applicant’s conduct while confined, the im-
pact on the victim, and the public interest.

c. The board shall prepare awritten report of its findings
and recommendations and forward its report to the governor.

14.6(4) Board consideration following commutation.
The board shall consider the parole and work rel ease pros-
pects of any inmate whose life sentence has been commuted
by the governor. The grant of commutation does not require
the board to grant parole or work release. The board shall
consider parole or work release pursuant to the standardsin
205—Chapter 8.

These rules are intended to implement lowa Code sections
902.2, 902.4, and 904A.4(7) and chapter 914.

CHAPTER 15
APPEAL OF DECISIONS

205—15.1(17A) General. Aninmate, parolee, or work re-
|easee may appeal any action of the board staff or board that
affects that person except a decision to schedule ahearing or a
work release transfer hearing decision, the denial of an ap-
peal, or the decision to conduct an appearance by electronic
means or the revocation of parole which shall be appeaded ac-
cording to the procedure indicated in rule 205—11.8(908).

205—15.2(17A) Grounds. The general groundsfor an ap-
peal include that the board action is:
In violation of constitutional or statutory provisions,
In excess of the statutory authority of the board;
In violation of aboard rule;
Made upon unlawful procedure;
Affected by other error of law;
Unsupported by evidence or based on incorrect or in-
Complete information which, if correct or complete, might
have resulted in a different action;

7. Unreasonable, arbitrary, or capricious or character-
ized by an abuse of discretion or a clearly unwarranted exer-
cise of decision.

205—15.3(17A) Filing an appeal.

15.3(1) An appeal shall befiled in writing and shall state:

a. The nature of the board action which is the subject of
the appeal.

b. The particular agency action which is the subject of
the appeal .

¢. Thegrounds on which relief is sought.

d. Therelief sought.

15.3(2) All grounds shall be included in the same appeal,
and all necessary documents and information shall be at-
tached to the appeal.

15.3(3) The appea shall be submitted to the business of-
fice. Anappeal must be received at the parole board office,
or be postmarked, within ten days of the receipt of notice of
the action appealed. The board is not required to consider un-
timely appeals.

205—15.4(17A) Board review and decision. The board of

ogkhwNE
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parole, a designee of the board or a panel of three or more
members of the board shall review the appeal. The chairper-
son or designee or the pandl may affirm, modify or reverse the
action being appealed or may defer the action for further con-
sideration, including granting the inmate, parolee, or work
rel easee an appearance before the board. The board shall give
notice to the inmate, parolee, or work releasee of its decision.

205—15.5(17A) Other appearancesbeforetheboard. An
inmate, parolee, or work releasee may request an appearance
before the board by submitting a written request to the busi-
ness office or aboard liaison officer. A member of the board
may grant the request for an appearance.

205—15.6(21) Electronic appearances. The board may re-
quire an inmate, parolee, or work releasee who has been
granted an appearance before the board to appear by electron-
iC means.

These rules are intended to implement 1owa Code chapter
17A.

CHAPTER 16
WAIVER AND VARIANCE RULES

205—16.1(17A) Definition. For purposes of this chapter, “a
waiver or variance’ means action by the board which sus-
pends in whole or in part the requirements or provisions of a
rule as applied to an identified person on the basis of the par-
ticular circumstances of that person. For simplicity, the term
“waiver” shall include both a“waiver” and a“variance.”

205—16.2(17A) Scope. Thischapter outlines generaly ap-
plicable standards and a uniform process for the granting of
individual waivers from rules adopted by the board in situa-
tions where no other more specifically applicable law pro-
vides for waivers. To the extent another more specific provi-
sion of law governs the issuance of awaiver from a particular
rule, the more specific provision shall supersede this chapter
with respect to any waiver from that rule.

205—16.3(17A) Applicability. The board may grant a
waiver from arule only if the board has jurisdiction over the
rule and the requested waiver is consistent with applicable
statutes, constitutional provisions, or other provisions of law.
The board may not waive requirements created or dutiesim-
posed by statute.

205—16.4(17A) Criteria for waiver or variance. Inre-
sponse to a petition completed pursuant to rule 16.6(17A), the
board may in its sole discretion issue an order waiving in
whole or in part the requirements of aruleif the board finds,
based on clear and convincing evidence, al of the following:

1. The application of the rule would impose an undue
hardship on the person for whom the waiver is requested;

2. The waiver from the requirements of the rule in the
specific case would not prejudice the substantial legal rights
of any person;

3. The provisions of the rule subject to the petition for a
waiver are not specifically mandated by statute or another
provision of law; and

4. Substantially equal protection of public health, safety,
and welfare will be afforded by a means other than that pre-
scribed in the particular rule for which the waiver is re-
quested.

205—16.5(17A) Filing of petition. A petition for awaiver

must be submitted in writing to the board as follows:
16.5(1) Contested cases. If the petition relates to a pend-

ing contested case, the petition shall befiled in the contested
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case proceeding, using the caption of the contested case.

16.5(2) Other. If the petition does not relate to a pending
contested case, the petition may be submitted to the board’s
executive director.

205—16.6(17A) Content of petition. A petition for waiver
shall include the following information where applicable and
known to the requester:

1. The name, address, and telephone number of the per-
son or entity for which a waiver is requested, and the case
number of any related contested case.

2. A description and citation of the specific rule from
which awaiver is requested.

3. The specific waiver requested, including the precise
scope and duration.

4. The relevant facts that the petitioner believes would
justify a waiver under each of the four criteria described in
rule 16.4(17A). This statement shall include a signed state-
ment from the petitioner attesting to the accuracy of the facts
provided in the petition, and a statement of reasons that the
petitioner believes will justify awaiver.

5. A history of any prior contacts between the board and
the petitioner relating to the regulated activity affected by the
proposed waiver, including a description of any notices of
violation, contested case hearings, or investigative reportsre-
lating to the regulated activity within the past five years.

6. Any information known to the requester regarding the
board’s treatment of similar cases.

7. The name, address, and telephone number of any pub-
lic agency or political subdivision which also regulates the
activity in question, or which might be affected by the grant-
ing of awaiver.

8. The name, address, and telephone number of any per-
son or entity that would be adversely affected by the granting
of apetition.

9. The name, address, and tel ephone number of any per-
son with knowledge of the relevant facts relating to the pro-
posed waiver.

10. Signed releases of information authorizing persons
with knowledge regarding the request to furnish the board
with information relevant to the waiver.

205—16.7(17A) Additional information. Prior toissuing
an order granting or denying a waiver, the board may request
additional information from the petitioner relative to the peti-
tion and surrounding circumstances. If the petition was not
filed in a contested case, the board may, on its own motion or
at the petitioner’s request, schedule a telephonic or in-person
meeting between the petitioner and the board's executive di-
rector, acommittee of the board, or a quorum of the board.

205—16.8(17A) Notice. The board shall acknowledge a
petition upon receipt. The board shall ensure that, within 30
days of the receipt of the petition, notice of the pendency of
the petition and a concise summary of its contents have been
provided to al personsto whom noticeis required by any pro-
vision of law. In addition, the board may give notice to other
persons. To accomplish this notice provision, the board may
reguire the petitioner to serve the notice on all persons to
whom noticeis required by any provision of law and providea
written statement to the board attesting that notice has been
provided.

205—16.9(17A) Hearing procedures. The provisions of
lowa Code sections 17A.10 to 17A.18A regarding contested
case hearings shall apply to any petition for a waiver filed
within a contested case and shall otherwise apply to board
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proceedings for awaiver only when the board so provides by
rule or order or isrequired to do so by statute.

205—16.10(17A) Ruling. An order granting or denying a
waiver shall beinwriting and shall contain areference to the
particular person and rule or portion thereof to which the or-
der pertains, a statement of the relevant facts and reasons
upon which the action is based, and a description of the pre-
cise scope and duration of the waiver if oneisissued.

16.10(1) Board discretion. The final decision on whether
the circumstances justify the granting of a waiver shall be
made at the sole discretion of the board, upon consideration
of al relevant factors. Each petition for a waiver shall be
evaluated by the board based on the unique, individua cir-
cumstances set out in the petition.

16.10(2) Burden of persuasion. The burden of persuasion
rests with the petitioner to demonstrate by clear and convinc-
ing evidence that the board should exercise its discretion to
grant awaiver from aboard rule.

16.10(3) Narrowly tailored exception. A waiver, if
granted, shall provide the narrowest exception possible to the
provisions of arule.

16.10(4) Administrative deadlines. When the rule from
which a waiver is sought establishes administrative dead-
lines, the board shall balance the special individual circum-
stances of the petitioner with the overall goal of uniform
treatment of all similarly situated persons.

16.10(5) Conditions. The board may place any condition
on awaiver that the board finds desirable to protect the public
health, safety, and welfare.

16.10(6) Time period of waiver. A waiver shall not be
permanent unless the petitioner can show that a temporary
waiver would be impracticable. If a temporary waiver is
granted, there is no automatic right to renewal. At the sole
discretion of the board, awaiver may be renewed if the board
finds that grounds for a waiver continue to exist.

16.10(7) Timefor ruling. The board shall grant or deny a
petition for awaiver as soon as practicable but, in any event,
shall do so within 120 days of its receipt, unless the petitioner
agreesto alater date. However, if apetitionisfiled in acon-
tested case, the board shall grant or deny the petition no later
than the time at which the final decision in that contested case
isissued.

16.10(8) When deemed denied. Failure of the board to
grant or deny a petition within the required time period shall
be deemed a denial of that petition by the board. However,
the board shall remain responsible for issuing an order deny-
ing awaiver.

16.10(9) Service of order. Within seven days of itsis-
suance, any order issued under this chapter shall be trans-
mitted to the petitioner or the person to whom the order per-
tains and to any other person entitled to such notice by any
provision of law.

205—16.11(17A) Public availability. All ordersgranting or
denying awaiver petition shall be indexed, filed, and avail-
able for public inspection as provided in lowa Code section
17A.3. Petitionsfor awaiver and orders granting or denying
waiver petitions are public records under lowa Code chapter
22. Some petitions or orders may contain information the
board is authorized or required to keep confidential. The
board may accordingly redact confidential information from
petitions or orders prior to public inspection.

205—16.12(17A) Summary reports. Semiannualy, the
board shall prepare a summary report identifying the rulesfor
which a waiver has been granted or denied, the number of
times awaiver was granted or denied for each rule, a citation
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to the statutory provisions implemented by these rules, and a
general summary of the reasons justifying the board's actions
on waiver requests. If practicable, the report shall detail the
extent to which the granting of awaiver has affected the gen-
era applicability of theruleitself. Copiesof thisreport shall
be available for public inspection and shall be provided semi-
annually to the administrative rules coordinator and the ad-
ministrative rules review committee.

205—16.13(17A) Cancellation of a waiver. A waiver is-
sued by the board pursuant to this chapter may be withdrawn,
canceled, or modified if, after appropriate notice and hearing,
the board issues an order finding any of the following:

1. The petitioner or the person who was the subject of the
waiver order withheld or misrepresented material factsrele-
vant to the propriety or desirability of the waiver; or

2. The dternative means for ensuring that the public
health, safety and welfare will be adequately protected after
issuance of the waiver order have been demonstrated to bein-
sufficient; or

3. The subject of the waiver order has failed to comply
with all conditions contained in the order.

205—16.14(17A) Violations. Violation of aconditionina
waiver order shall be treated as a violation of the particular
rule for which the waiver was granted. Asaresult, the recipi-
ent of awaiver under this chapter who violates a condition of
the waiver may be subject to the same remedies or pendtiesas
a person who violates the rule at issue.

205—16.15(17A) Defense. After the board issues an order
granting awaiver, the order is a defense within its terms and
the specific facts indicated therein for the person to whom the
order pertainsin any proceeding in which therule in question
is sought to be invoked.

205—16.16(17A) Judicial review. Judicia review of a
board's decision to grant or deny awaiver petition may be tak-
en in accordance with lowa Code chapter 17A.

These rules are intended to implement lowa Code chapter
17A.

ARC 3308B

PETROLEUM UNDERGROUND
STORAGE TANK FUND BOARD,
|OWA COMPREHENSIVE[591]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code Supplement sec-
tions 455G.4(3) and 455G.6(17), the lowa Comprehensive
Petroleum Underground Storage Tank Fund Board hereby
gives Notice of Intended Action to amend Chapter 1, “Gener-
a,” and to adopt new Chapter 9, “UST Fund Board Authority
to Transfer Liabilitiesto a Third Party (Loss Portfolio Trans-
fers),” lowa Administrative Code.

Chapter 1 describes the general mission and course of
business of the Board. New rule 591—1.5(455G) adds a pro-
vision to address potential conflicts of interest for individual
Board members and the manner in which those conflicts are
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handled. New Chapter 9 describes the guidelines for the
Board to consider when making a decision as to whether to
enter into a transfer of a portion or al of its liabilities to a
third party.

Public comments concerning the proposed amendments
will be accepted until 4:30 p.m. on May 18, 2004. Interested
persons may submit written or oral comments by contacting
the Administrator to the UST Fund at 2700 Westown Park-
way, Suite 320, West Des Moines, lowa 50266; E-mail:
Scott_Scheidel @aon.com; tel ephone (515)225-9263; or fac-
simile (515)225-9361.

These rules do not mandate additional combined expendi-
tures exceeding $100,000 by all affected political subdivi-
sions or agencies and entities which contract with political
subdivisions to provide services.

These rules are intended to implement owa Code Supple-
ment section 455G.6(17).

The following amendments are proposed.

ITEm 1. Amend 591—Chapter 1 by adding new rule
591—1.5(455G) asfollows:

591—1.5(455G) Potential conflictsof interest. A conflict
of interest exists when amember of the board participatesin a
way that directly affects the personal or financial interests of
the board member. Any board member who may have a per-
sond or financial interest in an action should abstain from
voting and shall be disqualified from serving and participat-
ing in deliberations, evaluations and decisions in bringing
forth the proposal to the board for consideration. The board
member or memberswho have or think they may have acon-
flict of interest should declare that thereis or may be aconflict
of interest. When aconflict of interest is determined to exist,
the board member should abstain from voting and should be
recorded as abstaining when votes are taken.

A mgjority of a quorum is necessary for any substantive
action taken by the board. A quorum may include any mem-
ber who has a conflict of interest, and a statement of a conflict
of interest shall be conclusive for this purpose.

Any member who has a conflict of interest shall not defeat
the quorum and shall not be digible to vote on the matter in
conflict. Any vote by amember with a conflict shall be ex-
cluded.

ITEM 2. Adopt the following new chapter:

CHAPTER 9
UST FUND BOARD AUTHORITY
TO TRANSFER LIABILITIES TO A THIRD PARTY
(LOSS PORTFOL 10 TRANSFERS)

591—9.1(455G) Board authority for loss portfolio trans-
fers. Theboard may enter into a transaction with athird party
to transfer aportion or al of the board's liabilities. The board
maintains the sole discretion to pursue such atransaction and
may elect to pursue or not to pursue such atransaction based
on whether or not the board deems such atransaction to bein
the best interest of the program.

591—9.2(455G) Board liability subsequent to aloss port-
folio transfer. Once aclaim is transferred as part of aloss
portfolio transfer transaction, the board, pursuant to lowa
Code Supplement section 455G.6(17), shall not reimburse
any further costs associated with that claim.

591—9.3(455G) Minimum criteriato be evaluated. Inor-
der to determine whether or not atransfer of aportion or all of
itsliabilitiesisin the best interest of the program, the board
will evaluate, at a minimum, the following criteria:

9.3(1) Effect on overall cost to reach closure on sites.

9.3(2) Effect on speed with which site closure will be ac-
complished.

9.3(3) Quadlifications of the potential acquiring entity, in-
cluding but not limited to:

a. Financia viability.

b. Experience with environmental claims.

¢. Knowledge of corrective action guidelines.

9.3(4) Impact on claims not included in the proposed
transfer, including but not limited to:

a. Ability to timely pay ongoing claims.

b. Delaysin completing corrective action.

c. Board'sability to end liability for al claimsin the fu-
ture.

9.3(5) Impact the transfer will have on the statutory rights
of the claimants.

591—9.4(455G) Proposal confidentiality. Any proposal
submitted to the board will be handled in accordance with ap-
plicable lowa law with regard to confidentiality.

591—9.5(455G) Requirement to seek bids. Any agree-
ment to transfer liabilities shall be awarded on a competitive
basis to the maximum extent practical. In those situations
where it is determined that public bidding is not practical, the
basis for the determination of impracticability shall be docu-
mented by the board or its designee.

591—09.6(455G) Proposal review. The board will review
and respond within a reasonable time frame to any proposal
submitted seeking atransfer of liabilities. Any board decision
to enter into an agreement to transfer liabilities shall be com-
pleted consistent with public meeting laws in effect at that
time. Work required by the department of natural resources at
the site may not be delayed pending review of a proposal.
Claimswill continue to be handled in accordance with board
policy during any pending proposal.

These rules are intended to implement lowa Code Supple-
ment section 455G.6(17).

ARC 3305B

TRANSPORTATION
DEPARTMENT([761]

Notice of Intended Action

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 307.10,
307.12, and 321.377, the Department of Transportation here-
by gives Notice of Intended Action to amend Chapter 911,
“School Transportation Services Provided by Regiona Tran-
sit Systems,” lowa Administrative Code.

The amendments update a telephone number, adopt the
current Code of Federal Regulations, correct references to
the Code of Federal Regulations, add an Internet address for
reviewing the regulations, and update citations to the lowa
Code. Also, the amendment in Item 4 coincides with changes
in lowa Code section 321.376. 2002 lowa Acts, chapter
1140, section 36 [Iowa Code section 321.376], requires that
school bus operators receive an authorization to operate a
school bus from the Department of Education. A school bus
operator’s permit is no longer required.
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The amendments to the Code of Federal Regulations
(CFR) that have become final and effective since the 1999
edition of the CFR are listed in the information below. The
parts affected are followed by Federal Register (FR) cita-
tions.

49 CFER Part 653/654/655

FR Vol. 66, No. 154, P. 41996
(Prevention of alcohol misuse and prohibited drug use in
transit operations; final rule.)

This rule combines the Federal Transit Administration’s
(FTA) drug and alcohol testing regulations. It also incorpo-
rates guidance issued by FTA in prior yearsin letters of inter-
pretation, training classes, etc.

FR Vol. 68, No. 250, P. 75455

(Procedures for transportation workplace drug and alcohol
testing programs; drug and acohol management information
system reporting; final rule.)

This rule changes the reporting format for all U.S. DOT
required testing.

49 CFR Part 571

FR Vol. 65, No. 20, P. 4579-4582
(Federal motor vehicle safety standards; roof crush resist-
ance; final rule))

Delays implementation of revised test procedures for
Standard No. 216, roof crush resistance, to allow review of
petitions and makes a technical amendment to correct a vari-
ance between preamble and regulatory text of April 1999 fi-
nal rule.

FR Vol. 65, No. 27, P. 6327-6332
(Federal motor vehicle safety standards; hydraulic and elec-
tric brake systems; passenger car brake systems; fina rule.)

This action makes revisions to Standard No. 135 specify-
ing requirements for brake systems on electric vehicles.

FR Vol. 65, No. 44, P. 11751-11754

(Federal motor vehicle safety standards; school bus body
joint strength; final rule; technical amendment; response to
petition to delay effective date.)

This document delays the effective date of the final rule
amending Standard No. 221, school bus body joint strength,
until May 5, 2001. This document also makes a technical
amendment by correcting atechnical error in that final rule.
FR Vol. 65, No. 93, P. 30679
(Federa motor vehicle safety standards; occupant crash
protection; final rule.)

This rule amends the occupant crash protection standard
to require that future air bags be designed to create lessrisk of
serious air bag-induced injuries than current air bags.

FR Vol. 65, No. 94, P. 30915-30918
(Federal motor vehicle safety standards; speedometer dis-
play; final rule.)

This technical amendment corrects an error in Table 2 of
Standard No. 101 asaresult of afinal rule published Septem-
ber 24, 1998.

FR Vol. 65, No. 147, P. 46628-46643
(Federal motor vehicle safety standards; child restraint an-
chorage systems; final rule.)

This document extends the interim provisions for aterna-
tive anchorage standards under Standard No. 225, child re-
straint anchorage systems.

FR Vol. 65, No. 166, P. 51769-51772
(Federal motor vehicle safety standards; compressed natural
gas fuel containers; fina rule; correcting amendment.)

This action corrects errors in testing provisions on com-
pressed natural gas fuel containers.
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FR Vol. 65, No. 188, P. 57980-57992
(Federal motor vehicle safety standards; final rule.)

This document establishes a new Standard No. 305,
electric-powered vehicles: eectrolyte spillage and electrical
shock protection, addressing safety issues exclusive to elec-
tric vehicles.

FR Vol. 65, No. 204, P. 63014-63021
(Federal motor vehicle safety standards; interior trunk re-
lease; final rule.)

This document establishes a new Standard No. 401, interi-
or trunk release, which requires that all passenger cars with
trunks be equipped with a release latch inside the trunk
compartment beginning September 1, 2001.

FR Vol. 65, No. 210, P. 64624-64627
(Federal motor vehicle safety standards, compressed natural
gas fuel container integrity; fina rule.)

This action amends the test proceduresin the federal mo-
tor vehicle safety standard concerning compressed natural
gas fuel container integrity.

FR Vol. 66, No. 27, P. 9533

(Federa motor vehicle safety standards; electric-powered
vehicles: electrolyte spillage and electrical shock protection;
final rule.)

This action delays the effective date of the new Standard
No. 305, electric-powered vehicles: electrolyte spillage and
electrical shock protection, published September 27, 2000,
for 60 days and clarifies that it does not apply to electric ve-
hicles covered by Standard No. 500, low-speed vehicles.
FR Vol. 66, No. 160, P. 43113-43121
(Federal motor vehicle safety standards; interior trunk re-
lease; final rule.)

This action makes several substantive changes to the Oc-
tober 2000 final rule establishing a new federal motor vehicle
safety standard that will require passenger cars with trunksto
be equipped with a release latch inside the trunk compart-
ment, excluding hatchbacks and station wagons. This action
also clarifies the definition of trunk compartment and trunk
lid.

FR Vol. 66, No. 182, P. 48220-48221
(Federa motor vehicle safety standards; occupant crash
protection; correcting amendments.)

This document reinstates neck injury criteriainadvertent-
ly deleted as aresult of the correcting amendment published
in the Federal Register (63 FR 71390) on December 28,
1998.

FR Vol. 66, No. 232, P. 60157-60161
(Federal motor vehicle safety standards; response to petitions
for reconsideration; final rule.)

This document makes clarifying amendments regarding
application of the federal motor vehicle safety standard ad-
dressing occupant crash safety issues exclusive to eectric ve-
hicles. The document also concerns test conditions for bat-
tery state of charge and electrical isolation.

FR Vol. 66, No. 240, P. 64358-64367
(Federa motor vehicle safety standards; school bus body
joint strength; final rule.)

This action revises the November 5, 1998, National High-
way Traffic Safety Administration’s final rule amending
Standard No. 221, School Bus Body Joint Strength, to make
it clearer that the standard applies to small, curved and com-
plex joints, excluding joints that are forward of the passenger
component, and to make various other changes in the stan-
dard.
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FR Vol. 66, No. 243, P. 65375
(Federal motor vehicle safety standards; occupant crash
protection; final rule.)

This document grants portions of the petitions and denies
other portions of the petitions related to the advanced air bag
requirements originally published in May 2000.

FR Vol. 67, No. 76, P. 19343-19356
(Federal motor vehicle safety standards; bus emergency exits
and window retention and release; final rule.)

This action amends the federal motor vehicle safety stan-
dards on bus emergency exits and window retention and re-
lease to reduce the likelihood that wheel chair securement an-
chorages will be installed in locations that permit wheel-
chairs to be secured where they block access to emergency
exit doors.

FR Vol. 67, No. 77, P. 19518-19523
(Federal motor vehicle safety standards; interior trunk re-
lease; final rule.)

This document denies reguests for exemptions from the
referenced rule and also requests for extension of the dead-
line for compliance. It does, however, increase the speed
threshold involved in the performance standard for front
opening trunks.

FR Vol. 67, No. 78, P. 19693-19698

(Federal motor vehicle safety standards; prohibitions on sale
or lease of defective and noncompliant motor vehicles and
items of motor vehicle equipment; final rule.)

This document implements Section 8 of the Transporta-
tion Recall Enhancement, Accountability, and Documenta-
tion Act (TREAD Act) and Section 2504 of the Intermodal
Surface Transportation Efficiency Act (ISTEA).

FR Vol. 67, No. 102, P. 36819-36821
(Federal motor vehicle safety standards; air brake systems;
final rule.)

This action deletes an obsol ete schematic and descriptive
language related to atrailer test rig.

FR Vol. 67, No. 117, P. 41348-41354
(Federal motor vehicle safety standards; head impact protec-
tion; interim final rule.)

This interim final rule amends the schedule for com-
pliance by manufacturers of vehicles built in two or more
stages with the upper interior head protection requirements
of Standard No. 201, occupant protection in interior impact.
FR Vol. 67, No. 190, P. 61523-61531
(Federal motor vehicle safety standards; child restraint sys-
tems; final rule.)

This rule amends the requirements for child restraint la-
bels and the written instructions that accompany child re-
gtraints. Thisrule makes changes to the format, location, and
content of some of the existing requirements.

FR Vol. 67, No. 204, P. 64818-64825
(Federal motor vehicle safety standards; child restraint sys-
tems; interim fina rule.)

This document amends the child restraint standard regard-
ing the manufacture and use of vests that hold children in
place during a crash.

FR Vol. 67, No. 242, P. 77193
(Federal motor vehicle safety standards; final rule.)

This document updates the outdated addresses in the Na-
tional Highway Traffic Safety Administration’s regulation
regarding documents incorporated by reference into various
federal motor vehicle standards. In addition, this document
properly identifies those organizations identified in the regu-
lation that have been replaced by successor organizations.
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FR Vol. 67, No. 249, P. 79416

(Federa motor vehicle safety standards; platform lift sys-
tems for accessible motor vehicles, platform lift installation
on motor vehicles; fina rule.)

This document establishes new Standards 403 and 404 for
wheelchair liftsand installations in motor vehicles. The stan-
dards will become effective December 27, 2004.

FR Vol. 68, No. 3, P. 504-515
(Federa motor vehicle safety standards; occupant crash
protection; final rule.)

This rule makes minor changes in the standards regulating
advanced air bagsin light vehicles.

FR Vol. 68, No. 21, P. 4961-4965
(Federa motor vehicle safety standards; occupant crash
protection; final rule.)

This change reduces the percentage of vehicles that must
comply with the first deadline for advanced air bags under
the rule originally published in May 2000.

FR Vol. 68, No. 26, P. 6359-6360
(Federa motor vehicle safety standards; school bus body
joint strength; correcting amendment.)

This document corrects a typographical error in the
amendment to Standard No. 221, school bus body joint
strength, published in the Federal Register on December 13,
2001.

FR Vol. 68, No. 77, P. 19752-19754

(Federal motor vehicle safety standards; bus emergency exits
and window retention and release; final rule; delay of effec-
tive date.)

This document delays the effective date of the final rule
that amended the federal motor vehicle safety standard on
bus emergency exits and window retention and release pub-
lished on April 19, 2002.

FR Vol. 68, No. 86, P. 23614-23617
(Federa motor vehicle safety standards; occupant crash
protection; final rule.)

Thisfinal rule addresses the issue of how to treat limited
line manufacturers during the course of the first phase-in for
the standard requiring advance air bagsin light vehicles.
FR Vol. 68, No. 89, P. 24664-24667
(Federal motor vehicle safety standards; child restraint an-
chorage systems; final rule; interim final rule.)

This document amends the federal motor vehicle safety
standards on child restraint anchorage systems to reflect an
extension of the date by which fina -stage manufacturers and
alterers were required to install tether anchoragesin vehicles
subject to the standard, and temporarily excludes funeral
coaches.

FR Vol. 68, No. 112, P. 34838-34842
(Federa motor vehicle safety standards; occupant crash
protection; correcting amendment.)

This rule corrects errors in Figures 6a, 6b, 7, 8, and 9 of
Standard No. 208, occupant crash protection.

FR Vol. 68, No. 121, P. 37619
(Federal motor vehicle safety standards; child restraint sys-
tems; final rule)

This document makes a number of revisionsto the federal
safety standard for child restraint systems, including amend-
ments for incorporating improved test dummies and updated
procedures used to test child restraints.

FR Vol. 68, No. 123, P. 37981-37983
(Tire safety information; final rule; correcting amendments.)

This document contains corrections to the final rule pub-
lished on November 18, 2002, (67 FR 69600) that established
a new safety standard to improve the information readily
available to consumers regarding tires.
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FR Vol. 68, No. 123, P. 38115
(Federal motor vehicle safety standards; tires; final rule.)

This rule establishes new and more stringent tire perfor-
mance requirements that will apply to all new tiresfor use on
light vehicles, i.e., those vehicles with a gross vehicle weight
ratio of 10,000 pounds or less, except motorcycles and low-
speed vehicles.

FR Vol. 68, No. 124, P. 38208-38231
(Federal motor vehicle safety standards; child restraint sys-
tems; child restraint anchorage systems; final rule.)

This document clarifies the fina rule establishing Stan-
dard No. 225, child restraint anchorage systems.

FR Vol. 68, No. 143, P. 43964-43972
(Federal motor vehicle safety standards; glazing materials;
low speed vehicles; final rule.)

This rule updates the federal motor vehicle safety standard
on glazing materials so that it incorporates by reference the
1996 version of the industry standard on motor vehicle glaz-
ing.

FR Vol. 68, No. 145, P. 44468-44473
(Federal motor vehicle safety standards; side impact protec-
tion; fuel system integrity; final rule.)

This rule updates the federal motor vehicle safety stan-
dards on side impact protection and fuel system integrity pro-
viding that radial tires of certain specifications, instead of
bias-ply tires, be used on the moving barriers and also deletes
certain outdated inaccurate specifications for the moving
barriers in the fuel system integrity standard.

FR Vol. 68, No. 147, P. 44892-44901
(Federal motor vehicle safety standards; definition of multi-
function school activity bus; final rule.)

This final rule establishes a new class of school buses,
multifunction school activity buses, for use in transporting
children on trips other than the buses for use in transporting
children between home and school.

FR Vol. 68, No. 154, P. 47485-47497

(Federal motor vehicle safety standards; heavy vehicle anti-
lock brake system (ABS) performance requirement; final
rule.)

This final rule extends application of the braking-in-a
curve dynamic performance test requirement to single-unit
trucks and buses that are required to be equipped with ABS.
FR Vol. 68, No. 157, P. 48572
(Federal motor vehicle safety standards; correction.)

This action removes duplicate text published in the Octo-
ber 1, 2002, Code of Federal Regulations.

FR Vol. 68, No. 161, P. 50077-50079
(Federa motor vehicle safety standards; occupant crash
protection; correcting amendment.)

Thisrule corrects an error in the figure for the removable
dash label.

FR Vol. 68, No. 167, P. 51706-51711
(Federal motor vehicle safety standards; head impact protec-
tion; interim final rule.)

Thisinterim final rule delays the date on which manufac-
turers of vehicles built in two or more stages must produce
vehicles meeting the upper interior head protection perfor-
mance requirement of Standard No. 201.

FR Vol. 68, No. 182, P. 54861

(Federal motor vehicle safety standards; child restraint sys-
tems; child restraint anchorage systems phase-in reporting
requirement; correction; final rule.)

This document contains a correction to the fina rule
(Docket NHTSA-03-15438) that was published on June 27,
2003. The rule responded to petitions for reconsideration of
final rules pertaining to Standard No. 225, child restraint an-
chorage systems.
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FR Vol. 68, No. 187, P. 55544-55545
(Federal motor vehicle safety standards; glazing materials;
low speed vehicles; final rule.)

This document delays the effective date of, and makes a
correcting amendment to, the final rule published on July 25,
2003, (6 FR 43964) that updates the federal motor vehicle
safety standard on glazing materials.

FR Vol. 68, No. 223, P. 65179-65201
(Federa motor vehicle safety standards; occupant crash
protection; final rule.)

This document addresses detailed seat and dummy posi-
tioning procedures related to the May 2000 advanced air bag
rule.

FR Vol. 68, No. 224, P. 65404-65409

(Federa motor vehicle safety standards; tire pressure moni-
toring systems; controls and displays; amendment in re-
sponse to court decision; final rule; notice of manufacturer
responsihilities and agency plans.)

This document simply revises the Code of Federal Regu-
lations to conform to a court decision, vacating afederal mo-
tor vehicle safety standard for tire pressure monitoring sys-
tems.

FR Vol. 68, No. 229, P. 66741-66743
(Federa motor vehicle safety standards; child restraint sys-
tems; delay of expiration date of interim final rule.)

This document delays the expiration date of the interim fi-
nal rule published on October 22, 2002, that amended the
federal motor vehicle safety standard on child restraint sys-
tems to permit the manufacture and sale of harnesses that at-
tach to school bus seat backs.

FR Vol. 68, No. 230, P. 67068-67086
(Federal motor vehicle safety standards; fuel systems integri-
ty; final rule.)

This rule modifies the rear impact test in the federal motor
vehicle safety standard on fuel system integrity.

These rules do not provide for waivers. Issuing waivers
would be inappropriate for safety-related rules of this matter.

Any person or agency may submit written comments con-
cerning these proposed amendments or may submit awritten
regquest to make an oral presentation. The comments or re-
quest shall:

1. Include the name, address, and telephone number of
the person or agency authoring the comments or request.

2. Reference the number and title of the proposed rule, as
given in this Notice, that is the subject of the comments or
request.

3. Indicate the general content of arequested oral pres-
entation.

4. Be addressed to the Department of Transportation, Di-
rector’'s Staff Division, 800 Lincoln Way, Ames, lowa
50010; fax (515)239-1639; Internet E-mail address. tracy.
george@dot.state.iaus.

5. Bereceived by the Director’s Staff Division no later
than May 18, 2004.

A meeting to hear requested oral presentations is sched-
uled for Thursday, May 20, 2004, at 10 a.m. in the Depart-
ment’s Modal Division Conference Room, 800 Lincoln Way,
Ames, lowa

The meeting will be canceled without further notice if no
oral presentation is requested.

These amendments are intended to implement lowa Code
chapter 321.

Proposed rule-making actions:
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ITEM 1. Amend subrule 911.1(2) as follows:

911.1(2) Information. Information and forms may be ob-
tained from the Department of Transportation, Office of Pub-
lic Transit, 800 Lincoln Way, Ames, lowa 50010; telephone
(515)239-1708 239-1875.

ITEM 2. Amend rule 761—911.5(321) as follows:

761—911.5(321) Adoption of federal regulations.

911.5(1) Code of Federal Regulations. The department of
transportation adopts the following portions of the October 1,
1999 2003, Code of Federal Regulations, which are refer-
enced throughout this chapter:

a. No change.

b. No change.

C. 49 CFR Part 653 655, Prevention of Alcohol Misuse
and Prohibited Drug Use in Transit Operations.

911.5(2) Obtai ni ng copies of regulations. Copies of these
regulations are available from the state law library or through
the Internet at http://mwww.dot.gov.

ITEm 3. Amend subrule 911.6(1), introductory para-
graph, asfollows:

911.6(1) FTA drug and acohol testing. Each driver is
subject to the following testing for drug and alcohol usage as
required by the Federal Transit Administration in 49 CFR
Parts 653-and-654 Part 655, including:

ITEM 4. Amend subrule 911. 6(6) asfollows:

911.6(6) Authorization to
operate a school bus. Each driver who transports students
must have a-school-bus operator’spermit an authorization to
operate a school busissued by the department of education in
accordance with lowa Code section 321.376.

ITEM 5. Amend subrule 911.8(1) as follows:

911.8(1) FTA drug and alcohol testing of mechanics. All
personnel providing maintenance services on regional transit
system vehicles are subject to drug and a cohal testing as re-
quired by the Federal Transit Administration in 49 CFR Parts
653-and-654 Part 655.

ITEM 6. Amend 761—Chapter 911, implementation
clause, asfollows:

These rules are intended to implement lowa Code sections
321.1, 321.189, 321.343, 321.376, 321.377 and 324A.1 and

NOTICE—PUBLIC FUNDS
INTEREST RATES

In compliance with lowa Code chapter 74A and section
12C.6, the committee composed of Treasurer of State
Michael L. Fitzgerald, Superintendent of Credit Unions
James E. Forney, Superintendent of Banking Thomas B.
Gronstal, and Auditor of State David A. Vaudt have estab-
lished today the following rates of interest for public obliga-
tions and specia assessments. The usury rate for April is
6.00%.

INTEREST RATES FOR PUBLIC
OBLIGATIONS AND ASSESSMENTS

74A.2 Unpaid Warrants . ........ Maximum 6.0%
74A.4 Special Assessments ... ... Maximum 9.0%
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RECOMMENDED Rates for Public Obligations (74A.3)
and School District Warrants (74A.7). A rate equal to 75% of
the Federal Reserve monthly published indices for U.S. Gov-
ernment securities of comparable maturities. All lowaBanks
and lowa Savings Associations as defined by |owa Code sec-
tion 12C.1 are eligible for public fund deposits as defined by
lowa Code section 12C.6A.

Therate of interest has been determined by a committee of
the state of 1owato be the minimum interest rate that shall be
paid on public funds deposited in approved financial institu-
tions. To be eligible to accept deposits of public funds of the
state of lowa, afinancial institution shall demonstrate acom-
mitment to serve the needs of the local community in which it
is chartered to do business. These needs include credit ser-
vices as well as deposit services. All such financial institu-
tions are required to provide the committee with awritten de-
scription of their commitment to provide credit servicesin
the community. This statement is available for examination
by citizens.

New official state interest rates, effective April 10, 2004,
setting the minimums that may be paid by 1owa depositories
on public funds are listed below.

TIME DEPOSITS

7-31days . .............. Minimum 0.70%
32-89days .............. Minimum 0.70%
90-179days .. ........... Minimum 0.80%
180-364days ............ Minimum 0.90%
Oneyearto 397 days ... ... Minimum 1.10%
Morethan 397 days . . ... .. Minimum 1.70%

These are minimum rates only. The one year and less are
four-tenths of a percent below average rates. Public body
treasurers and their depositories may negotiate a higher rate
according to money market rates and conditions.

Inquiries may be sent to Michael L. Fitzgerald, Treasurer
of State, State Capitol, Des Moines, lowa 50319.

NOTICE—USURY

In accordance with the provisions of lowa Code section
535.2, subsection 3, paragraph “a,” the Superintendent of
Banking has determined that the maximum lawful rate of in-
terest shall be:

May 1, 2003 — May 31, 2003 5.75%
June 1, 2003 — June 30, 2003 6.00%
July 1, 2003 — July 31, 2003 5.50%
August 1, 2003 — August 31, 2003 5.25%
September 1, 2003 — September 30, 2003 6.00%
October 1, 2003 — October 31, 2003 6.50%
November 1, 2003 — November 30, 2003 6.25%
December 1, 2003 — December 31, 2003 6.25%
January 1, 2004 — January 31, 2004 6.25%
February 1, 2004 — February 29, 2004 6.25%
March 1, 2004 — March 31, 2004 6.25%
April 1, 2004 — April 30, 2004 6.00%
May 1, 2004 — May 31, 2004 5.75%



IAB 4/28/04

ARC 3318B
UTILITIES DIVISION[199]

Notice of Termination

Pursuant to the authority of lowa Code section
17A.4(1)"b,” the Utilities Board (Board) gives notice that on
April 6, 2004, the Board issued an order in Docket No.
RMU-03-12, Inre:Second Payment Agreements [199 IAC
19.4(10)*c” and 20.4(11)“c’], “Order Terminating Rule
Making.” The Board's order terminated the rule making
commenced in this docket on August 15, 2003. The rule
making was commenced pursuant to lowa Code sections
17A4, 17A.7, 476.1, 476.1A, 476.1B, 476.2, and 476.20,
and Notice of Intended Action was published in IAB Vol.
XXVI, No. 5 (9/3/03) p. 332, as ARC 2724B. The Board
commenced the rule making to receive public comment on a
petition for rule making filed by the Consumer Advocate Di-
vision of the Department of Justice (Consumer Advocate).
The petition proposed to amend the Board's rules by making
it mandatory that a utility offer a customer a second payment
agreement if the customer defaulted on afirst payment agree-
ment.

On August 15, 2003, the provisions concerning second
payment agreements were found in an unnumbered para-
graph in paragraphs 199 IAC 19.4(10)“c” and 20.4(11)"“c.”
Since the publication of the proposed amendments, the
Board has adopted amendmentsto its rules that place the pro-
visions in subparagraphs 19.4(10)“ ¢’ (5) and 20.4(11)"“c” (5).

Written comments were filed by Aquila, Inc., d/b/aAquila
Networks (Aquila), MidAmerican Energy Company (Mid-
American), the lowa Association of Electric Cooperatives
(IAEC), the lowa Association of Municipal Utilities
(IAMU), the City of Wayland (Wayland), Consumer Advo-
cate, and Interstate Power and Light Company (IPL). Rich-
ard A. Nation and Carol Hoots also filed comments.

An ora presentation was held on November 6, 2003. Mid-
American, IAEC, IPL, the lowa Community Action Associa-
tion (ICAA), Consumer Advocate, Aquila, IAMU, and the
Division of Community Action Agencies, Bureau of Energy
Assistance (BEA), made oral comments. Additional com-
ments and statistics were filed by Aquila. Consumer Advo-
cate filed additional information concerning second payment
agreements as requested by the Board.

The Board's order, issued concurrently with this Notice,
discusses the comments and the reasons for the Board's deci-
sion to terminate the rule making. The order can be found on
the Board's Web site at www.state.iaus/iub. The Board
found that the proposed amendment to make offering second
payment agreements mandatory did not accomplish the pri-
mary goal of protecting low-income customers during the
winter moratorium. The Board has determined that any
change in the requirements for second payment agreements
should be addressed as part of a comprehensive review of all
cold weather protections. The Board will undertake such a
review and determine if additional anendments need to be
made to those rules.

Pursuant to the authority of lowa Code section
17A.4(1)"b,” the Board hereby terminates the proposed rule
making published in IAB Vol. XXVI, No. 5 (9/3/03) p. 332,
as ARC 2724B.
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ARC 3316B
UTILITIES DIVISION[199]

Notice of Termination

Pursuant to the authority of lowa Code section
17A.4(1)"b,” the lowa Utilities Board (Board) gives notice
that on April 6, 2004, the Board issued an order in Docket
No. RMU-03-10, In re: Temperature Trigger for Cold
Weather Protections [199 IAC 19.4(15) and 20.4(15)], “Or-
der Terminating Rule Making.” The Board's order termi-
nated the rule making commenced in this docket on August
6, 2003. The rule making was commenced pursuant to lowa
Code sections 17A.4, 17A.7, 476.1, 476.1A, 476.1B, 476.2,
and 476.20, and Notice of Intended Action was published in
IAB Vol. XXVI, No. 5 (9/3/03) p. 333, asARC 2725B. The
Board commenced the rule making to receive public com-
ment on a petition for rule making filed by the lowa Commu-
nity Action Association (ICAA). The petition proposed to
amend the Board's rule by increasing the temperature bel ow
which autility cannot disconnect a customer for nonpayment
from 20 degrees Fahrenheit to 32 degrees Fahrenheit.

On August 6, 2003, the temperature trigger was found in
subparagraphs 199 IAC 19.4(15)“h”(6) and 20.4(15)"h” (6)
and in paragraphs 199 IAC 19.4(15)“i” and 20.4(15)"i.”
Since the publication of the Notice of Intended Action, the
Board has adopted amendments to its rules that renumbered
subparagraphs 19.4(15)“h"(6) and 20.4(15)“h"(6) as sub-
paragraphs 19.4(15)“d” (7) and 20.4(15)“d" (7). Paragraphs
19.4(15)"i” and 20.4(15)“i” have been rescinded.

Written comments concerning the proposed amendments
were filed by ICAA, lowa Lega Aid, the Consumer Advo-
cate Division of the Department of Justice, MidAmerican
Energy Company, Interstate Power and Light Company,
Aquila, Inc., d/b/a Aquila Networks, the lowa Association of
Electric Cooperatives, the lowa Association of Municipal
Utilities, the City of Wayland, and Richard A. Nation. An
oral presentation was held on October 28, 2003.

The Board's order, issued concurrently with this Notice,
discusses the comments and the reasons for the Board's deci-
sion to terminate the rule making. The order can be found on
the Board's Web site at www.state.iausiub. The Board
found that the proposed amendment to the temperature trig-
ger istoo broad a solution to the problem of protecting low-
income customers during extreme cold weather, asit would
extend unnecessary protection to other customers. The
Board has determined that any change in the temperature
trigger should be addressed as a part of a more comprehen-
sive review of all cold weather protections. The Board will
undertake such areview and determine if additional amend-
ments need to be made to those rules.

Pursuant to the authority of lowa Code section
17A.4(1)"b,” the Board hereby terminates the proposed rule
making published in IAB Vol. XXVI, No. 5 (9/3/03) p. 333,
as ARC 2725B.
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ARC 3307B

ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Adopted and Filed Emer gency

Pursuant to the authority of lowa Code Supplement sec-
tions 8A.104 and 8A.413, the Department of Administrative
Services hereby amends Chapter 60, “ Separations, Disciplin-
ary Actions and Reduction in Force,” lowa Administrative
Code.

The purpose of this amendment is to comply with 2004
lowa Acts, House File 2497, enacted by the Eightieth Gener-
al Assembly during the Second Regular Session and signed
by the Governor on April 2, 2004. 2004 lowa Acts, House
File 2497, establishes a sick leave and vacation incentive
program for eligible executive branch employees, requires
the adoption of administrative rules, and provides that such
rules may be adopted on an emergency basis pursuant to
lowa Code section 17A .4, subsection 2, and section 17A.5,
subsection 2, paragraph “b.”

In compliance with lowa Code section 17A.4(2), the De-
partment finds that notice and public participation are im-
practicable due to the immediate need for rule making to ad-
minister the aspects of the program approved by the legisla-
ture.

The Department aso finds, pursuant to lowa Code section
17A.5(2)“b" (1) and (2), that the normal effective date of the
amendment should be waived and the amendment should be
made effective on April 9, 2004, because the statute so pro-
vides and because the amendment confers a benefit upon
executive branch agencies and employees.

The Department adopted this amendment on April 8,
2004.

This amendment is intended to implement 2004 lowa
Acts, House File 2497, and lowa Code Supplement section
8A.413.

This amendment became effective on April 9, 2004.

The following amendment is adopted.

Adopt new subrule 60.1(6) asfollows:

60.1(6) Sick leave and vacation incentive program—
Fiscal Year 2005.

a. Thistermination incentive program is provided for in
2004 lowa Acts, House File 2497. To be eligible to partici-
pate in this program, an employee’s length of credited service
and the employee’s age as of December 31, 2004, but for par-
ticipation in this program, must equal or exceed 75 years, in-
cluding buy-back or buy-in service in the lowa public em-
ployees' retirement system (IPERS) or in the public safety
peace officers’ retirement, accident, and disability system
(POR). Employees on the payroll who meet these criteria
and who are receiving workers' compensation on and after
May 21, 2004, are also eligible to participate.

(1) Age shall be determined in years and quarters of a
year.
1. The hirth year is subtracted from 2004 to obtain the to-
tal years.

2. To caculate quarters:

e |f the birth month is January, February, or March, one
year shall be added to the total years caculated in
60.1(6)“a" (1) 1";

e |f the birth month is April, May, or June, .75 of ayear
shall be added to the total years calculated in
60.1(6)“a’ (1)“1";
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e |f the birth monthis July, August, or September, .50 of
a year shall be added to the total years calculated in
60.1(6)“a" (1)“1";

e If the birth month is October, November, or Decem-
ber, .25 of ayear shal be added to the total years calculated in
60.1(6)“a"(1)“1.”

(2) Length of credited service shall be calculated by
IPERS or POR service credit, pursuant to each system’'sre-
spective rules and regulations.

b. To become a program participant, an employee must
complete and file a program application form on or before
May 21, 2004, and must terminate employment no earlier
than July 2, 2004, but no later than August 12, 2004.

c. For purposes of this program, the following defini-
tions shall apply:

“Employee” means an employee of the executive branch
of this state, including an employee of ajudicid district of the
department of correctional services if the district elects to
participate in the program, an employee of the state board of
regentsif the board elects to participate in the program, and
an employee of the department of justice. However, “em-
ployee’ does not mean an elected official.

“Participating employee” means an eligible employee
who, on or before May 21, 2004, submits an el ection to par-
ticipate, and does participate, in the sick leave and vacation
incentive program established by 2004 lowa Acts, House
File 2497. For the purposes of this program, a person re-
mains a participating employee after payments made hereun-
der cease.

“Regular annual salary” means the employee’s regular bi-
weekly salary on the date of termination multiplied by 26.

d. A participating employee will receive an amount
equal to the entire value of the employee’s accumulated but
unused vacation plus the lesser of 75 percent of the value of
the employee’s accumulated and unused sick leave or 75 per-
cent of the employee’s annual salary. The state shall pay to
the participating employee a portion of the combined dollar
value of the accrued sick leave and annual leave balances
each fiscal year, for a period of five years on the following
schedule:

(1) Upon termination, in the first fiscal year of the pro-
gram, the employee shall receive 30 percent of the total cash
value of the aforementioned calculation for sick leave and
annual leave.

(2) In August of the second through the fourth fiscal years
of the program, the employee shall receive 20 percent of the
total cash value of the aforementioned calculation for sick
leave and annual leave.

(3) In August of the fifth and final fiscal year of the pro-
gram, the employee shall receive 10 percent of the total cash
value of the aforementioned calculation for sick leave and
annua leave.

e. A participating employee, as a condition of participa-
tion in this program, shall waive any and all rightsto receive
payment of asick leave balance pursuant to lowa Code sec-
tion 70A.23 and payment for accrued vacation pursuant to
lowa Code section 91A.4 and shall waive all rightsto file suit
against the state of lowa, including al of its departments,
agencies, and other subdivisions, based on state or federal
claims arising out of the employment relationship.

f.  The administrative head, manager, supervisor, or any
employee of a department, agency, board, or commission of
the state of lowa shall not coerce or otherwise influence any
state employee to participate or not participate in this pro-
gram.

g. Intheevent aprogram participant dies prior to receiv-
ing the total cash value of the incentive addressed in para
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graph 60.1(6)“d,” the participant’s designated beneficiary or
beneficiaries shall receive the remaining payments on the
schedule developed for such payments.

h. An employee who €elects participation in this program
is not eligible to accept any further permanent part-time or
full-time employment with the state of 1owa from the date of
termination from employment. This prohibition does not ap-
ply to aprogram participant who is later elected to public of-
fice

[Filed Emergency 4/8/04, effective 4/9/04]
[Published 4/28/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 4/28/04.

ARC 3306B

INSURANCE DIVISION[191]

Adopted and Filed Emer gency

Pursuant to lowa Code sections 17A.3 and 507B.12,
the Insurance Division hereby amends Chapter 15, “Unfair
Trade Practices,” lowa Administrative Code.

Subrule 15.43(10), regarding diminished value, was origi-
nally adopted with an effective date of August 27, 2003. On
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August 13, 2003, the Administrative Rules Review Commit-
tee voted to delay the effective date of the subrule until the
adjournment of the 2004 legidative session. The purpose of
thisrule making is to rescind the subrule.

In compliance with lowa Code section 17A.4(2), the Divi-
sion finds that notice and public participation are unneces-
sary because the Division has decided to reconsider the sub-
ject matter of subrule 15.43(10) and to continue discussions
with interested parties.

The Division also finds, pursuant to lowa Code section
17A.5(2)"b" (2), that the normal effective date of the amend-
ment should be waived and the amendment should be made
effective on April 7, 2004, because subrule 15.43(10) must
be rescinded before the delay expires at the end of the legida
tive session.

This amendment is intended to implement lowa Code
chapter 507B.

This amendment became effective April 7, 2004.

The following amendment is adopted.

Rescind subrule 15.43(10).

[Filed Emergency 4/7/04, effective 4/7/04]
[Published 4/28/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 4/28/04.
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ARC 3310B

EDUCATIONAL EXAMINERS
BOARD[282]

Adopted and Filed

Pursuant to the authority of lowa Code section 272.2, the
Board of Educational Examiners hereby amends Chapter 14,
“Issuance of Practitioner’s Licenses and Endorsements,”
Chapter 17, “Renewal of Licenses,” Chapter 19, “Coaching
Authorization,” and Chapter 21, “ Behind-the-Wheel Driving
Instructor Authorization,” lowa Administrative Code.

These amendments increase fees for practitioner licenses
and authorizations. Fees were last increased in 1998 from
$25 to $50. Most licensure feeswill beincreased by $10 for a
five-year period, from $50 to $60, equating to a $2 per year
increase. The coaching authorization fee is increased from
$10 to $25 to align with the Board's other authorization fees.
The Class E licensure fee is increased from $100 to $125.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on February 18, 2004, as ARC 3180B.
A public hearing on the amendments was held on March 11,
2004. No one attended the public hearing, and no written
comments were received.

These amendments are identical to those published under
Notice.

These amendments are intended to implement lowa Code
chapter 272.

These amendments will become effective June 2, 2004.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [14.121, 17.7(3), 19.5(2), 21.2, 21.5] isbe-
ing omitted. These amendments are identical to those pub-
lished under Notice as ARC 3180B, |IAB 2/18/04.

[Filed 4/8/04, effective 6/2/04]
[Published 4/28/04]

[For replacement pages for IAC, see IAC Supplement
4/28/04.]

ARC 3325B

HUMAN SERVICES
DEPARTMENTI[441]

Adopted and Filed

Pursuant to the authority of lowa Code section 237.3, the
Department of Human Services amends Chapter 112, “Li-
censing and Regulation of Child Foster Care Facilities,”
lowa Administrative Code.

These amendments:

e Set criteria for issuing group foster care facility li-
censes for terms longer than one year, as authorized by 2002
lowa Acts, chapter 1102. After the first year of licensure, a
facility with only minor or reasonably corrected deficiencies
may receive atwo-year license, and afacility with no health
or safety deficiencies, no founded incidents of abuse, and no
serious substantiated complaints may receive athree-year li-
cense.
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e Add submission of a fraudulent application as
grounds for adenia of alicense.

e Clarify Department procedures for evaluating a re-
newa application and for evaluating founded reports of
abuse against a facility director, proprietor, or staff member.

e Update form numbers and terminology to reflect the
Department’s current organization and procedures.

These amendments do not provide for waiversin specified
situations because extending the term of licensure is a benefit
to facilities and most other changes are technical in nature.
Facilities may request awaiver of these rules under the De-
partment’s general rule on exceptions at 441—1.8(17A,217).

Notice of Intended Action on these amendments was pub-
lished in the lowa Administrative Bulletin on March 3, 2004,
as ARC 3209B. These amendments are identical to those
published under Notice of Intended Action.

The Council on Human Services adopted these amend-
ments on April 7, 2004.

These amendments are intended to implement |owa Code
section 237.5.

These amendments shall become effective on July 1,
2004.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [112.2, 112.3(2), 112.3(4)“a" and “b,”
112.3(6), 112.4(3), 112.4(5), 112.4(6), 112.5(1), 112.6(1)] is
being omitted. These amendments are identical to those pub-
lished under Notice as ARC 3209B, |AB 3/3/04.

[Filed 4/9/04, effective 7/1/04]
[Published 4/28/04]

[For replacement pages for IAC, see IAC Supplement
4/28/04.]

ARC 3326B

HUMAN SERVICES
DEPARTM ENT[441]

Adopted and Filed

Pursuant to the authority of lowa Code Supplement sec-
tion 235.7, the Department of Human Services amends
Chapter 202, “Foster Care Services,” lowa Administrative
Code.

These amendments implement the legislative directivein
2003 lowa Acts, chapter 117, for the Department to establish
local “transition committees’ to review the plans for prepar-
ing youth in foster care for the transition to adulthood. lowa
Code Supplement section 232.2(4)“f” requires the agency
preparing a case permanency plan for a child 16 years of age
or older to include a section on services to assist the child in
preparing for the transition from foster care to independent
living. The purpose of the local transition committeesisto
review and approve these plans and to identify and address
gaps in the services and supports needed to meet the needs of
these youth.

These amendments al so:

e Update the term “regional administrator” to “service
area manager” and the term “region” to “service ared’ for
consistency throughout the chapter. These amendments re-
flect the current organization of the Department.
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e Update aform number and remove references to obso-
lete versions of the case permanency plan.

These amendments do not provide for waiversin specified
situations because the reguirements for the committees are
set by statute and the other changes are technical in nature.

Notice of Intended Action on these amendments was pub-
lished in the lowa Administrative Bulletin on February 18,
2004, as ARC 3185B. The Department received no com-
ments on the Notice of Intended Action.

The Department made one change to the Notice of In-
tended Action. The following sentence was added to para-
graph 202.18(3)“b” to clarify the committee's responsibility
when ayouth enters foster care after the normal time of the
committee review: “When ayouth enters foster care at age
17 or older, the committee shall be involved in reviewing
and approving the youth's transition plan within 30 days of
completion.”

The Council on Human Services adopted these amend-
ments on April 7, 2004.

These amendments are intended to implement lowa Code
Supplement section 235.7.

These amendments shall become effective on June 2,
2004,

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [amendments to Ch 202] is being omitted.
With the exception of the change noted above, these amend-
ments are identical to those published under Noticeas ARC
3185B, IAB 2/18/04.

[Filed 4/9/04, effective 6/2/04]
[Published 4/28/04]

[For replacement pages for IAC, see IAC Supplement
4/28/04.]

ARC 3324B

INSURANCE DIVISION[19]]
Adopted and Filed

Pursuant to the authority of lowa Code section
513B.13(14), the Insurance Division hereby amends Chapter
71, “Small Group Health Benefit Plans,” lowa Administra-
tive Code.

The amendment suspends operations of the lowa Small
Employer Health Reinsurance Program (ISEHRP) until fur-
ther notice as recommended to the Commissioner of Insur-
ance by the ISEHRP Board of Directors due to the lack of
cost-effectiveness, the absence of population reinsured by
the program, and the insufficient number and percentage of
carriers electing to utilize the program.

The ISEHRP is a not-for-profit entity created under lowa
Code chapter 513B of the Small Employer Health Insurance
Reform Act to ensure the availability of appropriate health
care coverage to lowa residents on an affordable basis and to
provide a reinsurance mechanism to facilitate the provision
of small employer coverage. The ISEHRP reinsures health
benefit coverage as specified in lowa Code chapter 513B, af-
ter consideration of applicable deductibles, of small employ-
ers eligible employees and their dependents.

Notice of Intended Action was published in the March 3,
2004, lowa Administrative Bulletin as ARC 3206B. A pub-
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lic hearing was held on March 26, 2004. No oral or written
comments on the amendment were received.

This amendment is identical to that published under No-
tice.

This amendment is intended to implement lowa Code
chapter 513B.

This amendment will become effective on June 2, 2004.

The following amendment is adopted.

Adopt the following new rule:

191—71.25(513B) Suspension of the small employer
health reinsurance program. Upon the recommendation of
the board of directors of the lowa small employer health rein-
surance program and the findings of the commissioner that
the operation of the lowa small employer health reinsurance
program pursuant to lowa Code chapter 513B is not currently
cost-effective, the commissioner suspends the operation of
the program, effective January 30, 2004, until further notice.
After the effective date of the suspension, the program may
continue its administration with regard to handling claims
and refunds related to activities prior to the suspension aswell
as other administrative matters.

This rule is intended to implement lowa Code section
513B.13(14).

[Filed 4/9/04, effective 6/2/04]
[Published 4/28/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 4/28/04.

ARC 3314B

LAW ENFORCEMENT
ACADEM Y[501]

Adopted and Filed

Pursuant to the authority of lowa Code section 80D.2, the
lowa Law Enforcement Academy with approval of the lowa
Law Enforcement Academy Council hereby amends Chapter
10, “Reserve Officer Weapons Certification,” lowa Admin-
istrative Code.

The lowa State Reserve Law Officer's Association
(ISRLOA) requested that the lowa Law Enforcement Acade-
my (ILEA) adopt personal standards for reserve peace offi-
cers. lowa reserve peace officers are nonregular, sworn
members of a law enforcement agency who serve with or
without compensation. Reserve peace officers have regular
police powers while functioning as representatives of alaw
enforcement agency. Sworn officers wear uniforms and are
most often armed. Reserve peace officers cannot supplant
certified peace officers.

Initial meetings were held with the ISRLOA and the lowa
Law Enforcement Academy in fall 2002. The ISRLOA sees
the development of personal standards as the necessary first
step in an effort to increase the professionalism of lowa re-
serve peace officers. The second step will involve areview
of the number of required training hours for reserve peace of-
ficers. The third step will involve state certification for re-
serve peace officers.

Meetings were held at ILEA in spring 2003 to request law
enforcement agency input concerning personal standards for
reserve peace officers. Members from each of the lowalaw
enforcement associations were invited to these meetings.
Chiefs and sheriffs from various-sized agencies with reserve
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officer programs were also invited. Meetings were held on
January 16 and February 25, 2003. The Academy and lowa
Law Enforcement Academy Council members received sev-
eral letters expressing concerns and opinions about the pro-
posed persona standards.

Proposed rules were presented at the ISRLOA annual
meeting in spring 2003. The membership approved the re-
guested personal standards as presented at the annual meet-
ing. Theruleswere presented to the lowa Law Enforcement
Academy Council on April 3, 2003. Bob Taylor, President of
ISRLOA, and Sheriff Ted Kamatchus, Marshall County
Sheriff’s Office, gave the presentation to the Council. Chief
Doug Book, Forest City, spoke in favor of the requested
standards. Chief Jon Huggins, Colfax, and Chief Aldrich,
DeSoto, spoke against the requested standards. The Council
requested that the matter be deferred until the June 2003
Council meeting to further discuss the standards and get
additional input.

Additional changes were made in the rules following re-
ceipt of input. The rules reflect that those individuals cur-
rently serving as reserve peace officers will not be required to
meet the personal standards. Certified officers who leave ac-
tive status and become reserve peace officers will be treated
similarly to certified officers who move from one agency to
another.

Proposed rules were presented at the June 5, 2003, lowa
Law Enforcement Academy Council meeting. The Council
approved the decision that a Notice of Intended Action be
submitted in order to place the proposed rules before the pub-
lic for discussion. The proposed rules outlined the personal
standards for an individual wanting to serve as a reserve
peace officer in lowa.

An overview of the proposed rules was presented at the
fall meeting of the lowa Police Executive Forum, at the lowa
State Police Association annual meeting, and at several lowa
State Sheriffs’ and Deputies’ Association board meetings.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on November 26, 2003, as ARC
2978B. Therewasapublic hearing on December 30, 2003, at
10 am. in the conference room at the lowa Law Enforcement
Academy, Camp Dodge, Johnston, lowa. Meetings were
also held at Davenport, Mount Pleasant, Ottumwa, Creston,
Red Oak, Shenandoah, Council Bluffs, Sioux City, Primghar,
Spirit Lake, Mason City, Marshalltown, Waterloo, Algona,
Denison, Fort Dodge, Nevada, Clinton, Dubuque, and Deco-
rah. One hundred thirty-four persons attended these meet-
ings. The following paragraphs summarize the comments re-
celved and the changes made in response to the comments:

Almost all of the persons in attendance supported the re-
quirement that the individual be a U.S. citizen. There was
some discussion concerning non-U.S. citizens being allowed
to be reserve peace officers. However, the consensus at each
of the meetings was that the individual should bea U.S. citi-
zen.

The residence requirements created much discussion. The
consensus at 4 meetings was that only lowa residents should
be allowed to be reserve peace officers. Persons at 2 loca
tions thought there should not be any limitation regarding
residence. Persons at 2 |locations thought the waiver of resi-
dence requirements should be available for applicants resid-
ing in al bordering counties and not just the standard metro-
politan statistical areas. The consensus at 13 of the meeting
sites was that the residence requirements should be left the
same as required for regular peace officers. It should be
noted that ISRLOA isaware of only one reserve peace officer
who currently lives outside the state of lowa. The residence
requirements were adopted with no changes.
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The consensus at nearly al of the meeting sites was that
the minimum age for applicants should be 18 years of age.
Persons at 2 |ocations wanted the minimum age to be 21.

Persons at 18 of the locations concurred that the individual
should have avalid lowadriver’slicense. Personsat 3 loca
tions thought avalid driver’slicense from any state should be
accepted.

Persons at all meetings agreed that the individual should
not be addicted to drugs or acohol and that the individual
should be of good moral character. In response to a sugges-
tion, “drug sales’ was changed to “drug offenses’ in subrule
10.100(5).

There was consensus at 5 meetings that physical agility
testing should be required, while persons at 15 meetings dis-
agreed and did not believe physical agility testing should be
required. Persons at 8 meetings agreed that the medical ex-
amination required in subrule 10.100(11) should be used to
reflect the individual’s capabilities to perform the required
duties. Asaresult of these comments, subrule 10.100(6) was
not adopted and subsequent subrules were renumbered.

The requirements for vision testing created more discus-
sion. Persons at 9 meetings supported the proposed subrule
regarding vision testing, and believed the proposed standard
to be necessary if theindividual was going to patrol and have
aweapons certification. Persons at 5 meetings disagreed and
did not want this standard. It was suggested that the require-
ment be changed to state that the individual’s vision may be
corrected to 20/20, and renumbered subrule 10.100(8) was
changed as aresult.

The hearing standard met with similar discussion. Persons
at 8 meetings agreed that the standard should remain as pub-
lished in the Notice, while persons at 6 meetings believed
there should be no standard. It was suggested that the re-
quirement be that theindividual’s hearing is corrected to nor-
mal hearing, and renumbered subrule 10.100(9) was changed
asaresult.

Persons at 17 meetings believed that alicensed physician
or surgeon should examine the individual and certify that the
individual meets the physical requirements as defined by the
law enforcement agency as necessary to fulfill the responsi-
bilities of the reserve peace officer. Personsat 4 meetingsdid
not believe that a physical examination was necessary.

Persons at 5 meetings supported the requirements that an
individua teke the MMPI and Stanard & Associates Nation-
a Police Officer Selection Test (POST) before being ap-
pointed as a reserve peace officer, while persons at 2 meet-
ings did not reach consensus. Persons at 14 meetings dis-
agreed with the requirements primarily due to the costs in-
volved. As a result, proposed rule 10.101(80D) regarding
mandatory testing was not adopted, and the subsequent rules
were renumbered.

Costs and the potential loss of volunteers were the primary
reasons for disagreement with particular areas in the pro-
posed standards. 1n response, those standards were changed
or omitted.

The comments received from the public hearings were
presented to the lowa Law Enforcement Academy Council at
the February 23, 2004, regular meeting. Changes that were
made following the various meetings were presented and dis-
cussed, and approved by the Council..

These rules are intended to implement |owa Code section
80D.2.

These amendments will become effective June 2, 2004.

The following amendments are adopted.
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ITEM 1. Amend 501—Chapter 10, title, asfollows:

RESERVE
OFFICER WEAPONS CERTIFICATION
PEACE OFFICERS

ITEM 2. Adopt the following new division title applica-
ble to rules 501—10.1(80D) to 501—10.10(80D):

DIVISION |
RESERVE PEACE OFFICER WEAPONS CERTIFICATION

ITEm 3. Adopt the following new division:

DIVISION I
RESERVE PEACE OFFICER PERSONAL STANDARDS

501—10.100(80D) General requirements for reserve
peace officers. In no case shall any person hereafter be se-
lected or appointed as a reserve peace officer unless the per-
son:

10.100(1) Isacitizen of the United States and aresident of
lowa or intends to become aresident of |owa upon appoint-
ment as a reserve peace officer. However, with the approval
of the lowalaw enforcement academy council, a city located
on a state border that iswithin a standard metropolitan statis-
tical areamay allow reserve peace officersto reside in an ad-
jacent state within that statistical area upon written applica-
tion by the agency administrator to the council showing sub-
stantial reason and documenting undue hardship.

10.100(2) Is 18 years of age at the time of selection or ap-
pointment.

10.100(3) Has avalid driver’s or chauffeur’slicense is-
sued by the state of lowa. Reserve peace officerswho are al-
lowed to reside in an adjacent state within a standard metro-
politan statistical area shall be required to possess a valid
driver’'s or chauffeur’s license.

10.100(4) Isnot addicted to drugs or alcohol.

10.100(5) Isof good moral character as determined by a
thorough background investigation including a fingerprint
search conducted on local, state and national fingerprint files,
and has not been convicted of afelony or a crime involving
moral turpitude. “Moral turpitude’ is defined as an act of
baseness, vileness, or depravity in the private and socia du-
ties which a person owes to another person, or to society in
general, contrary to the accepted and customary rule of right
and duty between person and person. Moral turpitudeis con-
duct that is contrary to justice, honesty or good morals. The
following nonexclusive list of acts has been held by the
courtsto involve moral turpitude: income tax evasion, perju-
ry, insubordination, theft, indecent exposure, sex crimes,
conspiracy to commit a crime, defrauding the government,
and illegal drug offenses. The offenses of assault, domestic
abuse, or other offenses of domestic violence, stalking, and
any offense in which aweapon was used in the commission
are crimesinvolving moral turpitude. Various factors, how-
ever, may cause an offense which is generally not regarded as
consgtituting moral turpitude to be regarded as such.

10.100(6) Isnot by reason of conscience or belief opposed
to the use of force when necessary to fulfill the person’s du-
ties.

10.100(7) Is ahigh school graduate with a diploma, or
possesses a GED equivalency certificate.

10.100(8) Hasvision corrected to 20/20. Vision tests con-
ducted within 12 months before appointment or selection
may be used. A person who performs policing duties alone
and without the direct supervision of a certified regular law
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enforcement officer who is physically present with the re-
serve peace officer at al times must have uncorrected vision
of not less than 20/100 in both eyes, corrected to 20/20. Po-
licing duties include but are not limited to responding to
calls, making traffic stops, and patrolling the jurisdiction.

The applicant shall have color vision consistent with the
occupational demands of law enforcement. An applicant’s
passing any of the following color vision tests indicates that
the applicant has color vision abilities consistent with the oc-
cupational demands of law enforcement:

a. Pseudoisochromatic plates tests such as but not limit-
ed to: Tokyo Medical College, Ishihara, Standard Pseudoiso-
chromatic Plates, Dvorine, American Optical HHR Plates,
American Optical.

b. Panels tests such as Farnsworth Dichotomous D-15
Test or any other test designed and documented to identify
extreme anomal ous trichromatic, dichromatic or monochro-
matic color vision.

An individua with extreme anomalous trichromatism or
monochromasy color vision, as determined through testing,
isnot eligible to serve as areserve peace officer in the state of
lowa

10.100(9) Has hearing corrected to normal hearing stan-
dards. Hearing is considered normal when, tested by an au-
diometer, hearing sensitivity thresholds are within 25dB
measured at 1000Hz, 2000Hz and 3000Hz averaged togeth-
er. Hearing tests conducted within 12 months before ap-
pointment or selection may be used. A person who performs
policing duties alone and without the direct supervision of a
certified regular law enforcement officer who is physically
present with the reserve peace officer at al times must have
normal hearing in each ear. Policing duties include but are
not limited to responding to calls, making traffic stops, and
patrolling the jurisdiction.

10.100(10) Is examined by alicensed physician or sur-
geon and meets the physical requirements as defined by the
law enforcement agency necessary to fulfill the responsibili-
ties of the reserve peace officer position being filled.

501—10.101(80D) Reserve peace officers moving from
agency to agency.

10.101(1) A reserve peace officer who has previoudy met
all the requirements of rule 10.100(80D) and who intends to
move reserve peace officer status from one lowa law en-
forcement agency to another lowa law enforcement agency,
or who intends to be areserve peace officer for more than one
lowa law enforcement agency simultaneously, shall be of
good moral character as determined by a thorough back-
ground investigation by the law enforcement agency, includ-
ing, but not limited to, a fingerprint search conducted by the
lowa division of criminal investigation and the Federal Bu-
reau of Investigation. If the results of the fingerprint file
checks cannot reasonably be obtained prior to the time of ap-
pointment, the appointment shall be considered conditional
until such time as the results are received and reviewed by the
appointing agency.

10.101(2) Except as otherwise specified, the provisions of
rule 10.100(80D) do not need to be reverified upon the move-
ment of reserve peace officer status from one lowa law en-
forcement agency to another lowa law enforcement agency
or upon the reserve peace officer’s being appointed as are-
serve peace officer by more than one lowa law enforcement
agency simultaneoudly, if the reserve peace officer met al of
the requirements of rule 10.100(80D) when the person was
initially appointed as areserve peace officer and if, without a
break of not more than 180 days from law enforcement ser-
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vice, the person is appointed as a reserve peace officer by
another lowa law enforcement agency.

501—10.102(80D) Active law enforcement officer mov-
ing to reserve peace officer status.

10.102(1) An active law enforcement officer who has pre-
viously met all the requirements of rule 501—2.1(80B) and
who intends to move to reserve peace officer status, or who
intends to be a reserve peace officer for more than one lowa
law enforcement agency simultaneously, or who intends to
be a reserve peace officer for an lowa law enforcement
agency while also working as an active law enforcement offi-
cer shall be of good moral character as determined by athor-
ough background investigation by the law enforcement
agency, including, but not limited to, a fingerprint search
conducted by the lowadivision of criminal investigation and
the Federal Bureau of Investigation. If the results of the fin-
gerprint file checks cannot reasonably be obtained prior to
the time of appointment, the appointment shall be considered
conditional until such time asthe results are received and re-
viewed by the appointing agency.

10.102(2) Except as otherwise specified, the provisions of
rule 10.100(80D) do not need to be verified upon the move-
ment of active law enforcement officer status to reserve
peace officer status or upon an officer’s being appointed as a
reserve peace officer by more than one lowa law enforce-
ment agency simultaneously, or upon an officer’s being ap-
pointed as a reserve peace officer by one lowalaw enforce-
ment agency while serving in active law enforcement status
for another agency if the peace officer met all of the require-
ments of rule 501—2.1(80B) when the person was initially
appointed as a peace officer and if, without a break of not
more than 180 days from law enforcement service, the per-
son is appointed as a reserve peace officer by another lowa
law enforcement agency.

501—10.103(80D) Reserve peace officersin agencies un-
der intergovernmental agreements. When jurisdictions
enter into an intergovernmental agreement under the provi-
sions of lowa Code chapter 28E for the sharing of law en-
forcement services by those jurisdictions and sharing of re-
serve peace officers, the compliance of reserve peace officers
with rule 10.100(80D) does not need to be reverified if the ex-
ecution, filing and recording of the intergovernmental agree-
ment conform to the requirements of lowalaw and a certified
copy of the agreement is provided to the director of the acade-
my. However, this exception from reverification does not ap-
ply to the establishment of aunified law enforcement district
as defined in lowa Code section 28E.21, wherein anew legd
entity or political subdivision is established.

501—10.104(80D) Higher standards not prohibited. A
person who does not meet minimum standards shall not be se-
lected or appointed as an lowa reserve peace officer. Agen-
cies are not limited or restricted in establishing additional
standards.

501—10.105(80D) Reserve peace officers appointed be-
fore enactment of theserules. Theserules apply only to re-
serve peace officers appointed on or after June 2, 2004.

These rules are intended to implement lowa Code section
80D.2.

[Filed 4/9/04, effective 6/2/04]
[Published 4/28/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 4/28/04.

IAB 4/28/04

ARC 3304B

PROFESSIONAL LICENSURE
DIVISION[645]

Adopted and Filed

Pursuant to the authority of lowa Code section 147.76, the
lowa Board of Examinersfor Nursing Home Administrators
hereby amends Chapter 140, “ Administrative and Regulato-
ry Authority for the Board of Examiners for Nursing Home
Administrators,” and rescinds Chapter 144, “Discipline for
Nursing Home Administrators,” lowa Administrative Code,
and adopts new Chapter 144 with the same title.

The amendments amend the rule regarding public meet-
ings by adopting subrules covering the conduct of persons
who attend public meetings. The amendments also adopt a
new Chapter 144, which contains updated discipline rules.

The Division sent a draft of the amendments to selected
associations and licensees. The Board received comments on
the amendments and modified the amendments to address
concerns prior to publication of the Notice of Intended Ac-
tion.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on February 4, 2004, asARC 3124B. A
public hearing was held on February 24, 2004, from 10to 11
am. in the Fifth Floor Board Conference Room, Lucas State
Office Building, Des Moines, lowa. Public comments were
received from the Attorney General’s office suggesting that
subrule 144.2(3), paragraph “e,” be added to reflect statutory
language and that subrule 144.2(7), paragraphs “a’ and “b,”
be deleted since the issues are addressed in the new language
added in 144.2(3), paragraph “e.”

The following changes were made to the amendments
published under Notice:

e Anitem was added to amend requirements for notify-
ing the Board of name and address changes. Subrules
140.4(2) and 140.4(3) are amended and read as follows:

“140.4(2) Notice of change of address. Each licensee
shall notify the board of a change of the licensee’s current
mailing address within 30 days after the change of address
OCCuUrs.

“140.4(3) Notice of change of name. Each licensee shall
notify the board in writing of a change of name within 30
days after changing the name.”

e The parenthetical implementation for rule 645—
140.6(17A) was changed to “21.”

e Subrule 144.2(3), paragraph “e,” was changed using
language recommended by the Assistant Attorney General.
The paragraph now reads as follows:

“e. Inability to practice with reasonable skill and safety
by reason of illness, drunkenness, excessive use of drugs,
narcotics, chemicals, or other type of material or asaresult of
amental or physical condition.”

e Paragraphs“a’ and “b" of subrule 144.2(7) were not
adopted, on advice of the Assistant Attorney General.

These amendments were adopted by the lowa Board of
Examiners for Nursing Home Administrators on April 1,
2004.

These amendments will become effective June 2, 2004.

These amendments are intended to implement |owa Code
chapters 17A, 21, 147, 155 and 272C.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
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these amendments [140.4, 140.6, Ch 140 impl. clause, Ch
144] is being omitted. With the exception of the changes
noted above, these amendments are identical to those pub-
lished under Notice as ARC 3124B, IAB 2/4/04.

[Filed 4/1/04, effective 6/2/04]
[Published 4/28/04]

[For replacement pages for IAC, see IAC Supplement
4/28/04.]

ARC 3309B

PROFESSIONAL LICENSURE
DIVISION[645]

Adopted and Filed

Pursuant to the authority of lowa Code section 147.76, the
Board of Optometry Examiners amends Chapter 179, “Ad-
ministrative and Regulatory Authority for the Board of Op-
tometry Examiners,” and Chapter 180, “Licensure of Optom-
etrists’; rescinds Chapter 183, “ Discipline for Optometrists,”
and adopts a new Chapter 183 with the same title; and
amends Chapter 184, “Fees,” lowa Administrative Code.

These amendments amend Board contact procedures for
address and name changes, adopt subrules regarding conduct
of persons attending public meetings, amend license renewal
requirements, set the fees charged for duplicate and reissued
wallet cards and license certificates, adopt criteriafor obtain-
ing areissued certificate or wallet card license, and adopt a
new discipline chapter. Licensees who regularly examine,
attend, counsel or treat adults or children will be required at
the time of license renewal to have completed a course ap-
proved by the lowa Department of Public Health abuse
education review panel regarding abuse identification and re-
porting.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on February 4, 2004, as ARC 3131B. A
public hearing was held on February 24, 2004, from 9 to
10 am. in the Fifth Floor Board Conference Room, Lucas
State Office Building, Des Moines, lowa. Public comments
received suggested that subrule 183.2(2), paragraph “e,” be
changed to reflect statutory language and that subrule
183.2(6), paragraphs“d’ and “b,” be deleted since the issues
are addressed in the new language added in subrule 183.2(2),
paragraph “e.” A suggestion was also made that language be
added to subrule 180.5(1) relating to alicensee’s responsibil-
ity to pay the biennial renewal fee on or before the renewal
date.

The following changes were made to the amendments
published under Notice:

e Subrule 179.6(3) was changed on advice of the Assis-
tant Attorney General. The subrule now reads as follows:

“179.6(3) The person presiding at a meeting of the board
or acommittee may exclude a person from an open meeting
for behavior that obstructs the meeting.”

e Language relating to alicensee's responsibility to pay
the biennial renewal fee on or before the renewal date was
added to subrule 180.5(1). Subrule 180.5(1) now reads as
follows:

“180.5(1) The biennial license renewal period for a li-
cense to practice optometry shall begin on July 1 of an even-
numbered year and end on June 30 two years later. The board
shall notify the licensee at the address on record at least 60
days prior to expiration of the license. Failureto receivethe
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renewal application shall not relieve the licensee of the ob-
ligation to pay the biennial renewal fee on or before the re-
newal date.”

e Subrule 183.2(2), paragraph “e,” was changed using
language recommended by the Assistant Attorney General.
The paragraph now reads as follows:

“e. Inability to practice with reasonable skill and safety
by reason of illness, drunkenness, excessive use of drugs,
narcotics, chemicals, or other type of material or asaresult of
amental or physical condition.”

e Paragraphs“a’ and “b” of subrule 183.2(6) were not
adopted on advice of the Assistant Attorney General.

e Rule 645—183.3(147,272C)" 7" was changed on ad-
vice of the Assistant Attorney General to specify that the li-
censee is responsible for payment of a board-ordered mental
or physical examination or alcohol or drug screening. The
paragraph now reads as follows:

“7. Order a physical or mental evaluation, or order alco-
hol and drug screening within atime specified by the board,
to be paid for by the licensee.”

These amendments were adopted by the Board of Optom-
etry Examiners on April 8, 2004.

These amendments will become effective June 2, 2004.

These amendments are intended to implement lowa Code
chapters 21, 147, 154 and 272C.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [179.4, 179.6, Ch 179 impl. clause,
180.2(1)"d,” 180.5, 180.8 t0 180.10, Ch 183, 184.1] isbeing
omitted. With the exception of the changes noted above,
these amendments are identical to those published under No-
ticeas ARC 3131B, IAB 2/4/04.

[Filed 4/8/04, effective 6/2/04]
[Published 4/28/04]

[For replacement pages for IAC, see IAC Supplement
4/28/04.]

ARC 3320B

PUBLIC SAFETY
DEPARTMENT[661]

Adopted and Filed

Pursuant to the authority of lowa Code section 103A.7, the
Building Code Commissioner, with the approval of the
Building Code Advisory Council, hereby amends Chapter
16, “State of lowa Building Code,” lowa Administrative
Code.

Provisions of the State of lowa Building Code generally
apply to buildings owned by the state of lowa and to build-
ings and facilities constructed in local jurisdictions which
have adopted the State of lowa Building Code. Hospitals,
nursing homes, and health care facilities licensed by the state
of lowaare required to comply with the applicable provisions
of the rules of the State Fire Marshal (661—Chapter 5). The
provisions of the rules of the State Fire Marshal which apply
to hospitals, nursing homes, and other health care facilities
are based upon the Life Safety Code, 2000 edition, whichisa
standard published by the National Fire Protection Associa
tion. Hospitals may alternatively be accredited by the Joint
Commission on Accreditation of Healthcare Organizations,
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which also regquires compliance with the same Life Safety
Code requirements. Compliance with applicable require-
ments of the 2000 edition of the Life Safety Codeisalso re-
quired in order for hospitals, nursing homes, and other health
care facilities to be eligible for reimbursement from the fed-
eral Medicare and Medicaid programs.

The Uniform Building Code, 1994 edition, which is
adopted by reference in the State of lowa Building Code, in-
cludes provisions related to fire protection and means of
egress, subjects which are also covered by the Life Safety
Code. Compliance with the fire protection and means of
egress provisions of both codes simultaneously is difficult
and, in some cases, may be impossible. 1owa Code section
100.38 provides that, when abuilding or facility is subject to
the State of lowa Building Code, and when a provision of the
State of lowa Building Code conflicts with a provision of
lowa Code chapter 100 or the rules of the State Fire Marshal,
then the building code provision shall apply, and the conflict-
ing provision of the Fire Marshal rules shall not. However,
compliance with the provisions of the Fire Marshal rulesisa
practical necessity for hospitals, nursing homes, and other li-
censed health care facilities, even if these provisions conflict
with provisions of the State of lowa Building Code, because
compliance with the Life Safety Code requirementsisacon-
dition of digibility for reimbursement from the Medicaid
and Medicare programs.

The amendment adopted here relieves hospitals, nursing
homes, and other licensed health care facilities which are
subject to the State of 1owa Building Code of the necessity of
complying with two overlapping and potentially conflicting
codes. The amendment provides that these facilities, when
subject to the State of 1owa Building Code, would be deemed
to be in compliance with the provisions of Chapter 7 (Fire-
Resistant Materials and Construction) and Chapter 10
(Means of Egress) and other provisions of the Uniform
Building Code, 1994 edition, which are inconsistent with ap-
plicable provisions of the Life Safety Code, if the facilities
are in compliance with the applicable provisions of the Life
Safety Code, 2000 edition.

This amendment was published under Notice of Intended
Action in the lowa Administrative Bulletin on February 18,
2004, as ARC 3172B. A public hearing on the proposed
amendment was held on March 10, 2004. No comments re-
garding the amendment were received at the public hearing
or otherwise. Thisamendment was simultaneously Adopted
and Filed Emergency and published as ARC 3171B, effec-
tive February 1, 2004. This amendment is identical to that
published under Notice of Intended Action and Adopted and
Filed Emergency. The purpose of this rule making isto re-
move the emergency designation from the language adopted
herein.

This amendment will become effective on June 2, 2004, at
which time the Adopted and Filed Emergency amendment is
hereby rescinded.

This amendment isintended to implement |owa Code sec-
tion 103A.7.

The following amendment is adopted.

Amend rule 661—16.130(103A) by adopting the follow-
ing new subrule:

16.130(15) Hospitals and health care facilities.

a. A hogspital, as defined in rule 661—5.900(100), that is
required to meet the provisions of 661—Chapter 16 shall be
deemed to be in compliance with the provisions of the Uni-
form Building Code, 1994 edition, Chapters 7 and 10, if it is
in compliance with the provisions of rule 661—5.905(100).
In any other case in which an applicable requirement of the
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Life Safety Code, 2000 edition, isinconsistent with an appli-
cable requirement of the Uniform Building Code, 1994 edi-
tion, the hospital shall be deemed to be in compliance with
the Uniform Building Code requirement if the Life Safety
Code requirement is met.

b. A nursing facility or a hospice, as defined in rule
661—5.900(100), that is required to meet the provisions of
661—Chapter 16 shall be deemed to be in compliance with
the provisions of the Uniform Building Code, 1994 edition,
Chapters 7 and 10, if it isin compliance with the provisions
of rule 661—5.910(100). In any other case in which an ap-
plicable requirement of the Life Safety Code, 2000 edition, is
inconsistent with an applicable requirement of the Uniform
Building Code, 1994 edition, the nursing facility or hospice
shall be deemed to be in compliance with the Uniform Build-
ing Code requirement if the Life Safety Code requirement is
met.

c. An intermediate care facility for the mentaly re-
tarded, as defined in rule 661—5.900(100), or an intermedi-
ate care facility for persons with mental illness that is re-
quired to meet the provisions of 661—Chapter 16 shall be
deemed to be in compliance with the provisions of the Uni-
form Building Code, 1994 edition, Chapters 7 and 10, if it is
in compliance with the provisions of rule 661—5.915(100).
In any other case in which an applicable requirement of the
Life Safety Code, 2000 edition, isinconsistent with an appli-
cable requirement of the Uniform Building Code, 1994 edi-
tion, the intermediate care facility shall be deemed to be in
compliance with the Uniform Building Code requirement if
the Life Safety Code requirement is met.

d. Anambulatory health care facility, as defined in rule
661—5.900(100), that is required to meet the provisions of
661—Chapter 16 shall be deemed to be in compliance with
the provisions of the Uniform Building Code, 1994 edition,
Chapters 7 and 10, if it isin compliance with the provisions
of rule 661—5.920(100). In any other case in which an ap-
plicable requirement of the Life Safety Code, 2000 edition, is
inconsistent with an applicable requirement of the Uniform
Building Code, 1994 edition, the ambulatory health care fa-
cility shall be deemed to be in compliance with the Uniform
Building Code requirement if the Life Safety Code require-
ment is met.

e. A religious nonmedical health care institution that is
required to meet the provisions of 661—Chapter 16 shall be
deemed to be in compliance with the provisions of the Uni-
form Building Code, 1994 edition, Chapters 7 and 10, if it is
in compliance with the provisions of rule 661—5.925(100).
In any other case in which an applicable requirement of the
Life Safety Code, 2000 edition, isinconsistent with an appli-
cable requirement of the Uniform Building Code, 1994 edi-
tion, the religious nonmedical health care ingtitution shall be
deemed to be in compliance with the Uniform Building Code
requirement if the Life Safety Code requirement is met.

[Filed 4/9/04, effective 6/2/04]
[Published 4/28/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 4/28/04.
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UTILITIES DIVISION[199]
Adopted and Filed

Pursuant to lowa Code sections 17A.4, 476.1, 476.2,
476.3, and 476.6 and lowa Code Supplement section 476.33,
the Utilities Board (Board) on April 8, 2004, issued an order
in Docket No. RMU-03-14, Inre:_Capital Infrastructure In-
vestments and Cost of Capital Changes [199 IAC 7.4(6)"Q"
and 7.11(2)], “Order Adopting Amendments.” In the order,
the Board adopted amendments to implement the provisions
of 2003 lowa Acts, chapter 179, section 134, which has been
codified in lowa Code Supplement section 476.33.

On September 26, 2003, the Board caused a Notice of In-
tended Action to be published in IAB Vol. XXVI, No. 8
(10/15/03) p. 703, as ARC 2883B.

Comments were filed by the Consumer Advocate Divi-
sion of the Department of Justice (Consumer Advocate),
MidAmerican Energy Company (MidAmerican), and Inter-
state Power and Light Company (IPL). The comments and
the support of the revisions made to the proposed amend-
ments are set out in the order and can be found on the Board's
Web site, www.state.ia.us/iub, or in hard copy in the Board's
Record Center, 350 Maple Center, Des Moines, lowa 50319.

These amendments are intended to implement lowa Code
sections 17A.4, 476.1, 476.2, 476.3, and 476.6 and lowa
Code Supplement section 476.33.

These amendments will become effective June 2, 2004.

The following amendments are adopted.

ITEM 1. Amend paragraph 7.4(6)" g" asfollows:

0. Additional evidence. The applicant may submit any
other testimony, schedules, exhibits, and datawhich it deems
pertinent to the application.

(1) Additional evidence may include:

1. Testimony, schedules, exhibits, and data concerning
the cost of capital infrastructure investments that will not
produce significant revenues and will be in service in lowa
within nine months of the test year.

2. Testimony, schedules, exhibits, and data concerning
cost of capital changes that will occur within nine months af-
ter the conclusion of the test year that are associated with a
new generating plant that has been the subject of a ratemak-
ing principles proceeding pursuant to lowa Code section
476.53.

(2) The utility shall specifically identify and support the
information, including providing an estimate at the time of
filing and addressing prudence issues, regarding the changes
that will be verifiable within nine months of the test year, with
such verification provided to other parties as soon asthe data
is available. To be considered, the verifiable information
must be offered into the record prior to the closing of the rec-
ord at the hearing in the proceeding.

(3) A utility eecting to file additional evidence under this
paragraph shall include in the reports required in subpara-
graph 7.4(6)" €’ (1) any capital infrastructure investments
that will not produce significant revenues and have been
placed in servicein lowa, or capital issuances that have been
completed that are associated with a new generating plant
that has been the subject of a ratemaking principles proceed-
ing pursuant to lowa Code section 476.53.

(4) A utility electing to file additional evidence under this
paragraph shall provide additional schedules as required by
subparagraphs 7.4(6)“ €' (13), (14), and (15) related to capi-
tal issuances that have been completed that are associated
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with a new generating plant that has been the subject of a
ratemaking principles proceeding pursuant to lowa Code
section 476.53.

Subparagraphs 7.4(6)“ g” (1) through (4) arerepealed ef-
fective July 1, 2007. However, any proceeding that is pend-
ing on July 1, 2007, that is being conducted pursuant to lowa
Code section 476.3 or 476.6 shall be completed as if sub-
paragraphs 7.4(6)" g” (1) through (4) had not been repeal ed.
Upon repeal of subparagraphs 7.4(6)" g” (1) through (4), the
board may still consider the adjustments addressed in those
subparagraphs, but shall not be required to consider them.

ITEM 2. Amend subrule 7.11(2) asfollows:

7.11(2) Known and measurable changes. In rate regulato-
ry proceedings under lowa Code sections 476.3 and 476.6,
the board shall consider:

a. verifiable \erifiable data, existing as of the date of
commencement of the proceedings, respecting known and
measurable changes in costs not associated with a different
level of revenue and known and measurable revenues not as-
sociated with a different level of costs, that are to occur with-
in 12 months after the date of commencement of the proceed-
ings.

b. Data which becomes verifiable prior to the closing of
the record at the hearing respecting known and measurable;

(1) Capital infrastructure investments that will not pro-
duce significant additional revenues and will bein servicein
lowa within nine months after the conclusion of the test year.

(2) Cost of capital changes that will occur within nine
months after the conclusion of the test year that are associat-
ed with a new generating plant that has been the subject of a
ratemaking principles proceeding pursuant to lowa Code
section 476.53.

\erifiable data filed pursuant to paragraph 7.11(2)“ b”
shall be provided to other parties as soon asthe data is avai-
lable so that other parties have a reasonable opportunity to
verify the data to be considered by the board.

Paragraph 7.11(2)“ b” is repealed effective July 1, 2007.
However, any proceeding that is pending on July 1, 2007,
that is being conducted pursuant to lowa Code section 476.3
or 476.6 shall be completed asif paragraph 7.11(2)“ b” had
not been repealed. Upon repeal of paragraph 7.11(2)" b,”
the board may still consider the adjustments addressed in the
paragraph, but shall not be required to consider them.

[Filed 4/9/04, effective 6/2/04]
[Published 4/28/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 4/28/04.

ARC 3319B

UTILITIES DIVISION[199]
Adopted and Filed

Pursuant to lowa Code sections 17A.4, 476.1, 476.2,
476.10, 476.86, and 476.87, the Utilities Board (Board)
issued an order on April 8, 2004, in Docket No. RMU-03-6,
Inre: Revisonsto Small Volume Gas Transportation Service
Rules[19.13(4)"e,” 19.13(4)“f,” 19.13(6), and 19.14(5)“d"],
“Order Adopting Amendments.” The proposed amendments
were designed to comply with the Board's order in Docket
No. NOI-98-3 in which the Board closed the inquiry into the
development of acomprehensive plan to alow small volume
customers, including residential customers, to transport natu-
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ral gas. Inclosing Docket No. NOI-98-3, the Board directed
that paragraphs 199 IAC 19.13(4)“e” 19.13(4)“f,” and
19.14(5)"“d" berescinded and subrule 19.13(6) be amended.

On October 15, 2003, Notice of Intended Action was pub-
lished in IAB Vol. XXVI1, No. 8 (10/15/03) p. 704, as ARC
2882B. Comments concerning the proposed rescissions and
amendments were filed by the Consumer Advocate Division
of the Department of Justice, MidAmerican Energy Compa-
ny, Interstate Power and Light Company, and Cornerstone
Energy, Inc. A summary of the comments filed and the
amendments adopted can be found in the Board's order lo-
cated on the Board's Web site, www.state.ia.us/iub, or in hard
copy in the Board's Record Center, 350 Maple Center, Des
Moines, lowa50319. The Board determined based upon the
comments that the proposed amendment to subrule 19.13(6)
should not be adopted. The Board adopted the other pro-
posed amendments.

IAB 4/28/04

These amendments are intended to implement lowa Code

sections 17A.4, 476.1, 476.2, 476.10, 476.86, and 476.87.
These amendments will become effective June 2, 2004.
The following amendments are adopted.

ITEM 1. Rescind paragraph 19.13(4)“e.”
ITEM 2. Rescind paragraph 19.13(4)" f.”
ITEM 3. Rescind paragraph 19.14(5)“d.”

[Filed 4/9/04, effective 6/2/04]
[Published 4/28/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 4/28/04.
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